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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND .

DCMPART G

MYMOENA DAVIDS. by her parent and naturul guardian
MIAMONA DAVIDS, er al.. and JOHN KEONI WRIGHT,

et al., HON, PHILIP G. MINARDO
Plaintitfs,

-agaimst DECISION & ORDER

THE STATE OF NEW YORK, er /.,
Defendants, index No. 10110514

-and-

MICHAEL MULGREW, as President of the UNITED Motion Nos.! 3580 - 008
FEDERATION OF TEACHERS, Local 2, American 3581 - 009
Federation of Teachers, AFL-CHO, SETH COHEN. 1593 -010

DANIEL DELEHANTY, ASHLI SKURA DREHER. 3595011
KATHLEEN FERGUSON, ISRAEL MARTINEZ, 3508 - 012
RICHARD OGNIBENE, JR., LONNETTE R. TUCK, Z oo
and KAREN E. MAGEE, Individually and as President =
of the New York State United Teachers, PHILIP A B
CAMMARATA, MARK MAMBRETT). and THE g oS3
NEW YORK CITY DEPARTMENT OF EDUCATION, O <

Intervenor-Defiendants. e o o
5D

"The motions have been consolidated for purpases of disposition.




Office of the Richmond County Clexrk - Page 2 of 17 3/24/2015 9:03:03 AM

January, 2015

Papers
MNumnbered

Notice of Mution to Dismiss by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
with Exhibits and Memorandum of Law,
(dated October 28, 2014) - N _ L

Notice of Motion to Dismiss by Imervenor-Defendant MICHAEL MULGREW, as President
of the UNITED FEDERATION OF TEACHERS, Local 2, American Federation of
Teachers, AFL-CIO,
with Exhibits and Memorandum of Law,

(dated October 28, 2014)

| 2 ]

Notice of Motion 1o Dismiss by Intervenor-Defendants PHILIP CAMMARATA ard MARK
MAMBRETTL,
with Exhibits and Memorandum of Law,
(dated October 23, 2014) 3

Notice of Motion to Dismiss by Imervenor-Defendants SETH COHEN, er al.,
with Exhibits and Memorandum of Law,
{dated October 27, 2014) , _4

Natice of Motion o Dismiss by Defendants STATE OF NEW YORK, eral.,
with Affirmation and Supplemental Affirmation of Assistant Attorney General Steven L,
Banks, Exhibits and Memorandam of Law,
{dated October 28, 2014) _ S

Affirmation in Opposition of Plaintiffs MYOMENA DAVIDS, et af. to Defendants and Intervenor-
Defendants’ Motions to Dismiss,
with Fxhibits and Memorandum of Law,
(dated December 3, 2014y e . &

Affinmation in Opposition by Plaintifts JOHN KEONI WRIGHT, et al.. w0 Defendants
and Intervenors-Defendanmts” Motions to Dismiss,
with Exhibits and Memorandum of Law,
{dated December 3, 2014) ) _ _ 1

13
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DAVIDE

Reply Memomndum of Law by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
{(dated December 16, 2014) _ , 8

A

Reply Memorandum of Law by Intervenor-Defendant MICHAEL MULGREW, as President
Of the UNITED FEDERATION OF TEACHERS, Local 2, American Federation of

Teachers, AFL-CIO,

{dated December 15, 20143 _ . 9
Reply Memorandum of Law by Intervenors-Defendants PHILIP CAMMARATA and MARK

MAMBRETT,

(dated December 15, 201 , 10

Reply Memorandum of Law by Intervenors-Defendants SETH COHEN, ¢/ al |
(dated December 15, 2014) _ 11

Reply Memorandum of Law by Defendants STATE OF NEW YORK, ,eral.,
{dated December 15, 2014) . , . 12

Upon the foregoing papers, the above-enumerated motions to dismiss the complaint puesuant
to CPLR 3201¢@)(2), (3), (7). and (10), by the defendants and intervenor-defendants in ¢ach aciion
are denied, as bereinafler provided.

This consolidated action, brought on the behalf of cerzin representative public school
children in the State and City of New York, seeks, iwer aliu, a declaration that various sections of
the Education Law with regard te teacher tenure, teacher discipline, teacher layofls and 1eacher
evaluations are violative of the Fducation Anticle (Article XI, §1) of the New York State
Constitution. The foregoing provides, in relevant part, that “{t}he legislature shall provide for the
maintenance and support of a svstem of free common schoels, wherein all the children of this state
may be educated.” (NY Const. An. XL, §1). As construed by plaintiffs, the Education Article
guarantees to all stadents in New York State a “sound basic education”, which is alieged to be the

3
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key to a promising future, insofar as it adequately prepares students with the ability to realize their
potential, become productive citizens, and contribute to society. More specitically, plaintiffs argue
that the State is constitutionally obligated to, e.g. systemically provide its pupils with the opportunity
to obtain “the basie leracy, calculating, and verbal skills necessary 1o enable {them} to eventually

function productively as civic participants ¢apable of voting and serving ona jury™ (Campaign for

.

k (86 NY2d 307, 316), i.e., 1o speak, listen, read and write
clearly and effectively in English, perform basic mathematical calculations, be knowledgeable about
political, economic and social institutions and procedures in this country and abroad, or to acquire
the skills, knowledge, understanding und sttitudes necessary to participate in democratic self-
government” {id. a1 319). More recently, the Court of Appeals has refined the constitutionally-

mandated minimum to require the teaching of skills that enable students to undertake civic

responsibilities meaningfully; to function productively as tivic participants (Campaign.

CBNY3d 14.20-21). Plaintilfs further argue that the Court of

Appeals has recognized that the Education Anticle requires adequate teaching by effective personnel
as the “most important” factor in the effort to provide children with a “sound basic education” (see

100 NY2d 893, 909).  With this as

background, plaintifts maintain that certain idemifiable sections of the Education Law foster the
continued, permaneat employment of ineffective teachers, thereby falling out of compliance with
the constitutional mandate that students in New York be provided with a “sound basi¢ education”,

Finally, it is claimed that the judiciary has been vested with the legal and moral authority 1o ensure

that this constitutional mandate is honored (see Ca

York, 100 NY2d 902,
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Al bar, the statutes challenged by pizaintiﬁa as imp%iﬁmg compliance with the Education
Articleinclude Education Law §§1102(3), 2509, 2510, 2573, 2588, 2590+5, 3012, 301 3(2).3014,and
3020. To the extent refevant, these statutes provide, inver alfa, for {1) the award of, e.g., tenure of
public school teachers after a probationary period of only three years: (2) the procedures required
to discipling andor remove tenured teachers for ineffectiveness; and (3) the statulory procedure
governing teacher lay-offs and the elimination of a teaching positions.” [n short. it is claimed that
these statutes, both individuatly and collectively, have been proven to have a negative impact on the
quality of education in New Yurk, thereby violaling the students’ constitutional right to a “sound
basic education” {see NY Const, Art. X1, §1).

As alleged in the respective complainis, sections §§2309, 2573, 3012 and 3012(c) of the
Education Law, referred to bs;' plaintifls as the “permancent employment statutes”, formally provide,
inter alia, for the appointment 1o tenure of those probationary teachers who have been found to be
competent, efficient and satisfactory, under the applicable rules of the board of regents adopted
pursuant to Education Law §3012(h) of this anticle. However, since these teachers are fypically
granted tenure afier only three years on probution, plaintiffs argue that when viewed in conjunction
with the statutory provisions for their removal, tenured teachers are virtually guaranteed lifctime
employment regardless of their in-class performance or effectiveness. In this regard, itis alleged by '
plaintiffs that three years is an insdequate period of lime 10 assess whether o teacher has

demonstrated or carned the right to avail him or herself of the lifelong benefits of tenure. Also

2. The present statutes require that probationary teachers be furloughed first, and the remaining
positions be filled on a seniority basis. i.e., the teachers with the greatest tenure being the last to

be terminated. For ease of reference, tis manner of proceeding is known as “last-in, first-out™ or
“LIFO".

3
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drawn into question are the methods employed for evaluating teachers during their probationary
period.

In support of these allegations. plaintiffs rely on studies which have shown that itis unusual
for a teacher to be denied lenure ai the end of the probationary period, and that the granting of tenure
in most school districts is more of a formality rather than the result of any meaningful appraisal of
their performance or ability. For statistical support, plaintiffs argue, ¢ g., that in 2007, 97%of tenure:
eligible leachers in the New York City school districts were awarded tenure, and that recent
legislaticn intended to implement reforms in the evaluation process have had a minimal impact on
this state of affairs. In addition, they note that in 2011 and 2012, only 3% of tenure-eligible teachers
were denied tenure.

With regard to the methods lor evaluating teacher effectiveness prior 1o an award of tenure,
plaintiffs maintain that the recemly-implemented Annual Professional Performance Review
(“APPR™}, now used to evaluate teachers and principals is an unreliable and indircet measure of
teacher effectiveness, since it is based vn students' performance on standardized tests, other locally
selected (i.e., non-standardized) measures of student achievement, and classroom observations by
administrative staff, which are clearly subjective in nature, On this issue, plaintiffs note that 0%
of the scored review on an APPR is based on this final criterion, making for a non-uniform,
superficial and deficient review of effective teaching that generally fails to identify ineffective
teachers. As support of this postulate, plaintiffs referto studies that have shown that in 2012, only
[% of teachers were rated “ineffective” in New York {as compared to the 91.5% who were rated as
“highly effective” or “effective™), while only 31% of students taking the standardized tests in English

Language Arts and Math met the minimum standard for proficiency.  As a further example,
6
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[YMOENA [

plaintitis allege that only 2.3% of teachers eligible for lenure between 2010 and 201 3 received afinal

AVIDS et a HE STATE OF NEW YORK, ¢t al.

N

rating of “ineffective™, even though 8% of teachirs had low attendance, and 12% received low
“vajue sdded” ratings. Notably, these allegations are merely representative of the purported facts
pleaded in support of plaintiffs’ challenge to the tenure laws, and are intended simply to illustraté
the statutes” reliance on some of the more superficial and artificial means of assessing teacher
effectiveness, leading 1o an award of tenure without 2 sufficient demonstration of merit. Each of the
above arc alleged to operate 10 the detriment of New York students.”

With regard 1o plaintiffs’ challenge 1o those sections of the Education Laws which address
the matter of disciplining or obtaining the dismissal of a tenured teacher, it is alleged that they. too,
operate to deny children their constitutional right to a “sound basic education”. As pleaded, these
statutes are claimed to prevent school administeators in New York from dismissing teachers Tor poor
performance, thereby forcing the retention of ineffective teachers 1o the detriment of their students.
Among other impediments, these statutes are claimed to afford New York teachers “super™ due
process rights before they may be terminated for unsmisfaﬁw@ performance by requiring an
inordinate number of procedural steps before any action can be taken. Among the barriers vited are
the lengthy investigation periods, protracted hearings, and antiquated grievance procedures and
appeals, all of which are claimed 10 be costly and lime-vonsuming, with no guaranty that an
underperforming teacher will actually be dismissed. As a result, dismissal proceedings are alleged

. to be rare when based on unsatisfactory performance alone, with scant chance of success. According

to plaintiffs, the cumbersome nature of dismissal proceedings operates as a strong disincentive for

' Also worthy of note in this regard is plaintiffs” allegation that most of the teachers
unable to salistactorily complete probation are asked to extend their probation term,
7
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administrators atempting to obtain the ;;lé;smiml of inefTective teachers, the result of which is that
their retention is virtually assured.
Pertinent to this cause of action, plaintiffs rely upon the results of a survey indicating that
48% of districts which had considered bringing disciplinary charges ut least once, declined 1o do so.
ln addition, it was reported that between 2004 and 2008, each disciplinary proceeding took an
average of 502 days to complete, and between 1995 and 2006, dismissal proceedings based on
allcgations of incompetence took an average of 830 days to complete, at a cost of $313,000 per
wacher. It is further alleped that more often than not these proceedings allow the inefTective
teachers 10 return to the ¢lassroom, which deprives students of their constitutional right lo a “sound
basi¢ education”,
Finally, plaintiffs allege that the so-called “LIFO" statutes {Education Law §§2585, 2510,
2588 and 3013} violate the Education Article of the New York State Constitution in that they have
faited, and will continue 10 fail to provide children throughout the State with & “sound basic
education”.  In particular, plaintiffs maintain that the fﬁwgﬂiﬁg sections of the Education Laws
create a seniority-based layofT system which operates without regard to a teacher’s performunce,
effectiveness or quality, and prohibits administrators from wking teacher quality into account when
implementing layoffs and budget cuts. In combination, these statutes are slleged to permit
inefTective teachers with greater seniarily 1o be retained without any consideration of the necds of
the students, who are collectively disadvantaged. It is also claimed thatthe LIFO statutes hinder the

recruitment and retention of new teachers, a failure which was cited by the Court of Appeals (albeit

on other grounds) as having & negative impact on the constitutiona! imperative (Campaign for Fis

100 NY2d at 909-911).
8
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In moving 1o dismiss the complaints, defendants and intervenor-defendants {hereinafier
collectively referred 1o as the “movants™ singly and jointly, seek dismisaal of the complaints on the
grounds (1) that the courts are not the proper forum in which to bring these claims, e, that they are
norjusticiable: (2} that the stated grievances should be brought before the state legislature; and (3)

that the courts are not permitted to substitute their judgment for that of a legislative body s w the

wisdom and expediency of legisiation (ree e.g. Matier of Reu

- Mise3d ~, 2012 NY Slip Op 32979 [U]{Sup Ct Albany Ca[). In brief, it is argued that teacher
tenure and the other statutes represent o “legislative expression of a Tirm public policy determination
that the interest o' the public in the education of our vouth can best be served by [the present] system
{which is] designed to Toster academic freedom in our schools and o protect competent teachers
from the abuses they might be subjected 1o if they could be dismissed at the whim of their

supervisors™ du. 47 NY2d 385, 391). Thus, it is claimed that the policy

decisions made by the Legislature are beyond the scope of the Judicial Branch of government.

It is further claimed that if these statutes violated the Fducation Article of the Constitution,
the Legislature would have redressed the issue long ago. To the contrary, tenuse laws have been
expanded throughout the years, and have been amended on several occasions in order to Impose new
comprehensive standards for measuring a teacher’s performance. by, eg. measunng student
achievement, while fulfilling the principal purpose of these statutes. i.e., 10 protect tenured teachers
from official and bureaucratic caprice. I brief, it is movants” position that “lobbying by litigation”
for changes in educationn! policy represents #n incursion on the province of the Legislative and
Executive branches of the government, and is an improper vehicle through which to obtain changes

in education policy. Accordingly, while conceding that there may be some room for judicial
9
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encroachment, educationsl policy is said to rest with the Legislature,

Movants also argue that the comphaints Jail to stae a cause of action.  In this regard, it is
claimed that in order to state u valid cause of action under Article XL, a plaintiff must allege two
elements: (1) the deprivation of a sound basic education, and (2) causes atiributable 1o the State {see

o 4 NY3d 177, 178-179). Moreover, the ¢rux

of a claim under the Education Article is said o be the failure of the sute to “provide for the

maintenance and support” of the public schoo] sy ork, 100 NY2d

434, 439 [internal quotation marks omitted;

.42 AD3d 648, 652). Here, it is claimed that the respective complaints are
devoid of any facts tending to show that the failure to offer a “sound basic education” i causally
connected to the State, rather than, as claimed, administered locally.

The movants also argue that the Stae's responsibility under the Education Article is to
provide minimally adequate funding. resources, and educational supports to make basic learning
possible. e, the requisite funding und resources 1o make possible “a sound basic education
consist[ing] of the basic literacy, calculating and verbal skills necessary to enable children to

eventually fanction productively as civic participunts capable of voting and serving on a jury”

. 100 NY2d a1 439-440), On this analysis, it is alleged 10 be the
ultimate responsibility of the local school districts to regulate their curriculae in order to effect

compliance with the Education Article while respecting “constitutional principle that districts make

the basic decision on ... operating their own schools™ (New Yo

New York, 4 NY2d at 182). Thus. it is the local districts rather thun the State which is responsible

for recruiting, hiring, disciplining and otherwise managing its teachers. For example, the APPR,
0




office of the Richmond County Clerk - Page 11 of 17 3/24/2015 9:03:03 AM

implemented to measure the effectiveness of teachers and principals, reserves 80% of the evaluation
criteria for negotiation between the tocal school district and its relevant administsator and unions.
Movants argue that these determinations do not constitute state action,

In addition, movimts argue that both complaints fail 1o state a cause of action because they
are riddled with vague and conclusory ulicgations regarding their cluim that the tenure and other laws
combine to violate the Education Article, basing their causes of sction on {1) alleged “specious
statistics™ regarding the number of teachers receiving tenure, (2) the alleged cost of terminating
wachers for ineffectiveness. (3} inconclusive surveys of school administrators on the neasons why
charges often are not pursued, and (4) & showing that the challenged statutes result in a denial of 4
sound basic education”.  According to the movants, none of these allegations are sulficient to
establish the unconstitutionality of the subject statutes, fe., that there exists no rational and
compelling bases for the challenged probationary. tenure and seniorily statutes.

Also said to be problematic are plaintifls’ conclusory statements that students in New York
are somehow receiving an inadequate education due to the retention ol ineffective educators because
of the challenged statutes. Morcover, while plaintiifs argue that public education is plagued by an
indeterminate number of “ineffective teachers”, they fail to identify any such teachers; the actual
percentage of ineffective educators: or the relationship between the presence of these allegedly
ineffective teachers and the failure 1o ;pﬁwide school children with a minimally adequate education.
Accordingly, movants claim that merely because some of the 250,000 teachers licensed 1o teach in
New York may be ineffective, is not a viahle basis for eliminating these basic safeguards for the
remaining teachers. In brief, movants muintain that aside from vague references to ineffective

teachers and “cherry-picked” satistics without wider significance, the plaintiffs have done little 1o
11
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stal v. THE STATE OF NEW YORK, gt al.

demonstrate that the alleged problem is one of constitutiona] dimeasion.

Mavans also argue that the action should be dismissed for the failure to juin necessary parties
as required by CPLR 1001 and 1003, In this regard, 1 is claimed that since the reliel which plaintifls
seek would affect all school districts seross the state, this Court should either order the joinder of
every school district statewide, or dismiss the action. In addition, the movants argue that plaintfis
have failed 10 allege injury-in-fact, and that the claims which they do make are either not Ape or fail
1o plead any imminent or specilic harm. More importntly. the complaints fail to 1ake into account
the recent amendments 1o these statutes, which are claimed to render all of their claims moot {se¢

state of New York, 31 AD3d 132).  In the alternative, it is alleged that the

generally H

subject statutes are meant, inter aliu, o protect school district employces from arbitrary termination

rather than the general public or its students (her see Chiara v, Town of New Castlg, — AD3d -, 2015
NY Slip Op 00326, *21-22 [2d Depth.

Finully, defenduras the STATE of NEW YORK. the BOARD OF REGENTS OF THE
UNIVERSITY OF THE STATE OF NEW YORK. MERRYL H. TISCH., in her official capacity as
Chancellor of the Board of Regents of the University of the State of New York; ﬁnd JON B. KING,
in his official enpacity as the Commissioner of biducation uf the State of New York and President of
the University of the State of New York, argue that complainis as against them should be dismissed
since they were not involved in the enactment of the challenged statutes and cannot grant the reliel
requested by plaintill

The motions 1o dismiss are granted to the extent that the causes of action against MERRYL

H. TISCH and JOHN B. KING. in their official capacities as Chancellor and Commissioner e

12




cffice of the Richmond County Clerk - Page 13 of 17 3/24/2015 9:03:03 AM

severed and dismissed, the balance of the motions are denied.’
The law is well settled that when reviewing o motion lo dismiss pursuant o CPLR 321 Ha)(7)

for failure to state a cause of setion, a court “must accept as true the facts as alleged in the complaint

fuvoruble inference and [ without expressing any opinion as to whether the truth of the allegations can

be established at trial], determine only whether the facts as alleged fit within any cognizable legal

theory™ {
NY2d 391, 394). Accordingly, “the sole criterion is whether the pleading states a cause of action,
and if from its four corners factual allegations [can be] discerned which laken together manitest any

g, 43 NY2d 268,

cause of action cognizable at law the motion ... will fail” (Guges
275). However, where evidentiary materisl is considered on the motion, “the criterion [becomes]
whether the proponent of the pleading has a cause of action, not whether be [or she] has stated one,
and, unless it has been shown that a material fact as claimed by the pleader 1o be one is nota fact st
all and, unless it can be said that no signiticant dispute exists regarding it”, the motion must be dmxﬂti
{id ). Here, it is the opinion of this Court that the complaints are sufficiently pieaded to avoid
dismissal.

The core of plaintiffs’ argument at bar is that school children in New York State are being
denied the opportunity for a “sound basic education”™ as u result of teacher tenure, discipline and

seniority laws (see Education Laws §§2573, 3012, 1103(3), 3014, 012, 3020, 2310, 2583, 2588,

* Claims against municipal oflicials in their otlicial tapmétiu are really claims against
the :*numcspahw and m therefnm. redundant w th ihc munmpal;n is also named as a defendant
{3ee Frank 5 ; ¢ .

tigs, 86 AD3d 183, 188).
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3013), While the papers submitied on thie miotions to dismiss undoubtedly explain that the primary
purpose of these statules is w provide employment security, protect teachers [rom arbitrary dismissal,
and attract and keep vounger teachers, when atforded a liberal construction, the facts alleged in the
respective complaims are sufficient to stae o cause of action for a judgment declasing thet the
chaltenged sectivns of the Education Law operute to deprive students of a “sound basic education”
in violation ol Article X1 of the New York State Constitution, .¢., that the subject tenure laws permi
ineffective teachers w remain in the classroom; that such ineffeciive teachers continue to teach in
New York due 1o statutory impediments to their discharge: und that the problem is exacerbated by
the statutorily-established “LIFO™ system dismigsing teachers in response to mandated lay-offs and
budgetary shortfulls. In opposition, none of the defendants or intervenor-defendants have
demonstrated that any of the material facts alleged in the complaints are untrue.

It is undisputed that the Education Aricle requires “{tjhe legislature [to] provide for the
maintenance and support of a system of free common schools, wherein all the children of this stale
may be educated.” (NY Const, Art. X1, §13. Moreover, this Article has been held to guarantee all
students within the state a “sound basic education”, which is recognized by all fo be the key to a
promising future, preparing children 10 realize their potential, become productive cilizens, and
contribute o society. In this regard, itis the state’s responsibility to provide minimally adequate
funding. resources, and educational supports to muke basic learning possible, i.e.,” the busic literacy,
calculating and verbal skills necessary to enable children to eventuslly funetion productively as civie

participants capable of voting and serving on a jury™ (Payiter v

440), which has been judiciully recognized 1o entitle children 10 “minimally adequate tesching of

reasonably up-lo-date basic curricuda ... by sufficient personnel adequately trained 10 teach those
14
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L

subject areas™
has been held that the state mav be called 1o account when it fails in its obligation to meet minimum

constilutional standards of educational quality (see New

York, 4 NY 3d at 178), which is capuble of measurement, as atleped, by, inrer alia, sub-standard test
resubts and falling gradustion rtes (id.) that plaintiffs have antributed to the impact of certgin
legisiation,

More to the point, accepling as true plaintifts’ allegations of serious deficiencies in teacher
guality; its negative impact on the performance of students; the rele played by subject statutes in
enabling ineflective teachers 1o be granted tepure and in allowing them to continue teaching despite
ineffective ralings and poor job performance; a legislatively preseribed rating system that is
inadequate to identify the truly inetTective teachers: the dircet etfect thin these deficiencies have on
a student’s right 10 receive a “sound basic education™: plus the statistical studies and surveyscited in
support thereof are sufficient to make out a prima facie case of constitutional dimension connecting
the retention of ineffective teachers o the low performance levels exhibited by New York éméem,_

e.g., a lack of proficiency in math and english {see

York, 100 NY2d a1 910). Onee it is determined that plaintiffs may be entitled to relief under any
reasonable view of the facts stated, the court’s inquiry is complete and the complaint must be declured

legally sufficient (sev 4 th. 86 NY2d at 318).

The Court also tinds the matier before it 1o be justiciable since a declaratory judgment action
is well suited to, e.g., interpret and safeguard constitutional rights and review the acis of the other
branches of government, not for the purpose of making policy decisions, but to preserve the

constitutional rights of its citizenry {sev Campal
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NY2d a1 931),

With regerd to the issue of standing, in the opinion of this Court, the individually-named
pluintills clearly have standing to assert their claims as students attending various publie schools
within the State of New York who have been or are being injured by the deprivation of their
constitutional right to receive n *sound basic education”, which injury, it is claimed wili continee into
the future 50 long as the subject statutes continue 1o operate in the manner stated.  Further detils
regarding the individual plaintifTs* purponed injuries can cenainly be ascertained during discovery.
Moreover, since these children are the intended beneficiaries of the Education Article, in the opinion
of this Court, they are clearly within the zone of protected interest.

Only recently have the courts recognized the right of plaintifis to seck redress and not have
the courthause doors closed at the very inception of an action where the pleading meets the minimal

standard to avoid dismissal (see Ca

31¥). This Court is in complete agreement with this sentiment and will not close the courthouse door

York, 19NY3d

to parents and children with viable constitutional claims {see Hussei
£99). Manifesily, movants' attempted challenge to the merits of plaintitfs” lawsuit, including any
constitutional chatlenges to the sections of the Education Law thiat are the subject of this lawsuit, is
a matter for another day, following a further development of the record.

The balance of the arguments tendered in support of dismissal, including the joinder of other
parties, hove been considered and rejected.

Accordingly. itis

ORDERED that the motion (No. 3398 - 012) of defendant-intervenors MERRYL H. TISCH,

in her official capacity as Chancellor of the Bourd of Regents of the University of the State of New
16
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York. and JOHN B. KING, in his official capacity s the Commissioner of Education of the State of
New York and President of the University of the State of New York is granted; and it is further

ORDERED that the causes of action against seid individuals are hereby severed and
dismissed; and it 1s further

ORDERED that the balance of the motions are dented; and it is further

ORDERED that the clerk shall emer judgment accordingly.

ENTER,

Dated: M«‘?(,/?‘ 970;'4/

GRANTED
MAR 17 20%

STEPHEN J. FIALA
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