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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND ‘ .
DCM PART 6

MYMOENA DAVIDS. by her parent and nuturul guardisn
MIAMONA DAVIDS, ef al.. and JOHN KEONI WRIGHT,
DECISION & ORDER

HON. PHILIP G. MINARDG

et al.,
Plaimtiffs,
-apainst-
THE STATE OF NEW YORK, e1 af.,
Defendants,  Index Ne. 101105/14
-and-

MICHAEL MULGREW. as President of the UNITED Motion Nos.' 3580 - (08
FEDERATION OF TEACHERS, Loeal 2, Americun o 3581 - 009
Federation of Teachers, AFL-CI0, SETH COHEN. 3593 - 010

DANIEL DELEHANTY, ASHLI SKURA DREHER. 3595-011
KATHLEEN FERGUSON, ISRAEL MARTINEZ, 3598 - 012
RICHARD OGNIBENE, JR., LONNETTE R. TUCK, =

and KAREN E. MAGEE, Individually and as Presidem 2]
of the New York State United Teachers: PHILIP A. £
CAMMARATA. MARK MAMBRETTY, and THE %
NEW YORK CIT'Y DEPARTMENT OF EDUCATION.
Intervenor-Defendarits o

"T'he motions have been conselidated for purposes of dispasition.
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The following papers numbered | to 12 were fully submitted on the 14% day of
January, 2015.

Papers
Nurtibered

Notice of Motion {o Dismiss by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
with Exhibits and Memorandum. of Law,
(dated October 28, 2014) , D 1

Notice of Motion 1o Diswsiss by Iniervenor-Defendant MICHAEL MULGREW, as Pregident
of the UNITED FEDERATION OF TEACHERS. Local 2, American Federation of
- Teuchers, AFL-CIO,
with Exhibits and Memorandum ol Law,
{daled Qctober 28, 2014)

2

Notice of Motion to Dismiss by Intervenor-Defendants PHILIP CAMMARATA nrd MARK
MAMBRETTL,
with Exhibits and Memorandum of Law,
(dated October 23, 2014) . K3

Notice of Mation to Dismiss by Imervenor-Defendants SETH COHEN, e af.,
with Exhibits and Memorandum of Law,
{dated October 27, 2014) . &

Notice of Motion 10 Dismiss by Doefendoants STATE OF NEW YORK, ar of.,
with Affirmalion and Supplemental Alfirmation of Assistant Attomey General Steven L.
Banks, Exhibits and Memorandum of Law,
{dated Ociober 28, 2014) } _ 5

Affirmation in Opposition of Plaintiffs MYOMENA DAVIDS, ef al. to Defendants and Intervenor-
Defendanis’ Motions to Dismiss,
with Exhibits and Memorandum of Law, :
{(dated December 3, 2014) o 6

Aflinnation Iy Opposition by Plaintits JOHN KEONI WRIGHT, ef al., (o Defendants
and Intervenors-Defendants' Motions to Dismiss,
with Exhibits and Memorandum of Law,
(dated December §, 2014) ) 1

3
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Reply Memomndum of Law by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION, )
({dated December 16, 2014) 3 . ; 2

Reply Memorandum of Law by Intervenor-Defendant MICHAEL MULGREW, a5 President
Of the UNITED FEDERA TION OF TEACHERS. Locat 2, American Fedleration of

Teachers, AFL-CIQ, .

tdated December 15, 2014) . , 9
Reply Memorandum of Law by Intervenors-Defendants PHILIP CAMMARATA and MARK

MAMBRETT],

{dated December 15, 2014) . 10

Reply Memorandum of Law by Infervenors-Defendants SETH COHEN, & al.
(dated December 15, 2014) _ 1

Reply Memorandum of Law by Defendants STATE OF NEW YORK, ,ei al... '
{dated December 15, 2014) S '

Upon the foregoing papers, the sbove-cnumerated motions todismiss the complaint pursbant
o CPLR 3211@)(2), (3), (73, end (10), by the defendants and intervenos-defendants i ¢ach action

~ are denied. as hereinafter provided.

This consolidated action, brought on the bebalf of cermin represeniative public school
children in the Stare and City of New York, secks, iner afia, a detlaration that various séotions of
the Education Law with regard 1o teacher tenure, teacher discipline, 'teachér layoffs.and tencher
evaluations are violative of the Education Acticle (Article X1, §1) of the New York Stale
Constitution. The foregoing provides, in relevant part, that “[t}he legislaire shall provide for the
maintenance and suppon of @ sysiem of {ree common schools, wherein all the children of this state
may be educated.” (NY Canst. Art. XI, §1). As construed by plaintiffs, the Education Article
guarantees to all students in New York State a “sound basic education”, which is alieged to be the

3
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key 1o a promising future, insolar as it adequately prepares students with the nbili’t‘y 1o realize their
potential, become productive citizens, and comribute to soviefy. More specifically, plaintifis argue
that the State isconstitutionally obligated to, e.g. systemically provide its pupils with the opportunity
to ahtain “Uw basic literacy, calculating, and verbal skills necessary to enable {1hem] 10 eventually
function preductively as civic participanis capable of voting and serving on a jury™ {Campaign for
Fisenl Equity. [ng, v. State of New York (86 NY2d 307, 316), ie., “to speak. listen. read and write
clearly and effectively in English, perform basic mathematical calculations, be knowledgeable about
palitical, economic @nd social institutions and proceduris in this country snd abroad, or to acquire
the skills, knowledge, undersiunding und atiftudes necessary to participate in demogratic self-
government” (id. at 319). More recently. the Count of Appeals has refined the constitutionally-

mandated minimum to reguire the teaching of skills that enable students to undernke civic

responsibilities meaningfully: to function productively as eivic participants (Campoign for Fiscal
Gauity. Ing. v, State of New York, 8 NY3d 14.20-21). Plaintiffs further argue that the Counl of

Appeals has recognized that {be Education Anticle requires adeguate lepching by cffective personied

as the “most imporntant” factor in the cffort to provide children with a *sound basic education™ (see

k.. 100 NY2d 393, 909).  Witls this 8
background, plaintifls maintairi thar certain idemifiable sections of the Education Law ['éslef‘ the
continued, permanent employment of ineffective teachers, thereby falliog out of compliance with
the constitutiotial mandale thot students in New York he provided with a “sound basic education”.

Finally, it is claimed that the judiciary has been vested with the fegal and moral authority fo:ensure:

that this constitutional mandate is honored (see

York. 100 NY2d 902).
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At bar, the statutes challenged by plaintiffs as impalring cnmpli%nce with the Education
Asticle include Education Law §§1102(3), 2509, 2510, 2573, 2588, 2590-1, 3012, 3013(2), 3014, and
3020, To the extent relevant., these statutes provide, inter alfa, for {1) the award of, e.g.. tenure of
public school feachers aftér a probationary period of only three years: (2) the procedures required-
to discipline and/or remove tenured teachers for ineffectivenesy: and (3) the statulory procedure
governing teacher tay-offs and the ¢limination of & tenching positions.® In short, it is claimed that
these statutes, both individually and collectively, have been proven to have a negative iifpact onthe
quslity of education in New York, thereby violuting the students' congtitutionu right te & “sound
basic education” (xee NY Const, Art. X1, §1).

As alleged in the respective complaints, sections §§2509, 2573, 3012 and 3012(¢) of the

Education Law, relerred to by plaintiffs ns the “permanent smployment statutes™, formally provide,

inter alia, for the appointment to tenure of those probationary teachers who have been faund to be

competent, efficient and savisfactory, under the applicable rules of the board of regents adopted -
pursuant 1o Education Law §3012(b) of this sriicle. However, since these teschers are typically
granicd tenure after only three years on probation. plaintifls argue that when viewed in cottjunciion
with the statutery provisions for their removal, 1enured teachers are virtunlly guaranteed lifetime
employment regurdless of their in-cluss pecformance or effectivencss, Irythis regurd, itis alleged by
plaintiffs that three years is an inadequate period of time 1o assess whether a teacher Hus

demonstruted or carned the right to avail him or hersell of the lilelong benefits of tenure. Also

2. The present statutes require that probationary teachers be furjoughed first, and the remaining
positions be filled on a seniorily basis, £.¢., the teachers with the preatest tenure being the last fo
be terminated, For ease of reference, this manner of proceeding is known as “last-in, first-out™ or
“LIFO".

hi
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MYMOE V] . THE STATE O

drawn into question are the methods employed for evaluating teachers during their probationary
period.

Insupport of these allegations. plaintifTs rely ot studies which have shows that it is unusual
tor a teacher to be denied tenure al the end of the prabmionacy period, and that the granting of teaure
in most school districts is mope of a formality rather than the result of any meaningful appraisal of
their performance or ability. For statistical support, plaintilTs aigue, e.g., that in 2007, 97"/; of tenure-
eligible teachers in the New York City school districts were awariled tenure, and that recent
legislation intended to implement reforms in the evaluation process have had a minimaf impuct on

this state of affairs. 1o addition, they note thatin 201 and 2012, only 3% of tenure-eligible teachers

were denied tenure.

With regard to the methods Tor evaluating teacher effectivencss prior to an award of fenure,
plaintiffs maintain that the recently-implemented Annual Professional Performance Review
(“"APPR”), now used to evaluate leachers and principals is an unrelinble and indireet measure of
teacher effectiveness, since it is based on students' performance on standardized 1ests, other locally
selected {i.¢., non-standardized) measures of stadent achieveirient, and classroom observations by
administrative staff, thch wre clearly subjective in nature, On this issue, plaimiffs note tha 60%
of the scored review on an APPR is bused on this fingl eriferion, making for s non-uniform,
superficial and deficient review of efféctive tesching that generﬂly fails to identify ineffeciive
teachors. As support of this postulate. plaintif}s refer 1o studies thut have showrt that in 2012, only

% of teachers were rated “ineffective™ in New York {as compared to the 91.5% who were rated a3
“highly effective” or “effective™), while anly 31% of students taking the standnrdized tests it English

Language Arts and Math met the minimum standard for proficiency.  As a further example,
6
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4 DS, etalv : W

plaintiffs allege that only 2.3% ol teachers eligible for tenure between 2010 and 2013 received a finnl
rating of “ineftective™, even though 8% of teachers had low attendance. and 12% received low
“value added” ratings. Notably, These allegations are merely representative of the purporicd facts '
pleaded in support of plaintiffs’ challenge to the tenure laws, and are intended simply to illustraté
the statutes’ reliance on some of the more superficial ﬁnd artificial means of assessing teacher
eftectiveness, leading to an award of tenure without 2 sufiicient demonstration of erit. Eachof'the
above arc alleged to operate to the detriment of New Yotk students.’

With regard to plaintiffs’ challenge 10 thuse sections of the Education Laws which address
the matter of disciplining or obtaining the dismissal of a tenured teacher, it is alleged that they, tos,
operate to deny children their constitutional right to a “sound basiv education”, As pleaded, these
statutes are claimed to prevent school administrators in New York from dismissing teachers for poor
performance, thereby forcing the retention of ineffective teachers 1o the detriment of their students.
Among other impediments, these statutes are claimed to afford New York teachers “super” due
process rights before they may be terminated for unsatisfactory performance by requiting ar

inordinate number of procedural sieps before any action can be taken. Among the barrders cliod are

the lengthy investigation periods, protmacted hearings. and antiquated gnievanes procedures and

appeals, all of which are claimed 10 be costly and lime-consuming. with no goaranty thit an

underperforming leacher will actually be dismissed. As o resull, disimissal proceedings are alloged
. 10 be rare when based on unsatisfactory performance alone, with scant charice of sucgess. According

to plaintiffs, the cumbersome nature of dismissal proceedings operates as a strong disincentive Yor

} Also worthy of nofe in this regafd is plaintiffs” allegation that most of the teachers
unable to satistactorily complete probation are asked ta extend their probation term.
7




office of the Richmond County Clerk - Page 8 of 17 2/24/2015 S:03:03 AM

administrators altempting to obtain the di‘smissal ol inefTective teachicrs, the result of which is that
their retention is virtually assured.
Pertinent to this cause of action, plaintifls rely upon the resulls of a survey indicating that
48% of disiricts which had considered bringing disciplinary ¢harges ut least once, declined 10 do so.
in addition, it wes reported that between 2004 and 2008, each disciplinary proceeding took an
average of 502 duys 1o complete, and between 1995 and 2006, dismissal procexdings based on
allegations of incompetence took an average of 830 days to complete, at & cost of $313,000 per
wacher. It is furiher alleped that more often than not these proceedings allow the ineffective
jeachers to return to the classroom. which deprives students of their constinutional right 107 “sound
basic education™.
Finally, ploinii{Ts allege that the so-called “LIFO" statmes {Education Law §§2585,25 10,
2588 and 3013) violate the Education Article of the New York State Constitution in that they tieve
fuiled and will continue to fail 10 provide children throughont the State with a “sound basic
education”. In parficular, plaintiffs maintain that the foregoing sections of the Education Luws
creute a seniority-based layofT system which operaies wilhoﬁt vegard 1o a teacher's pc.;rfonnance,
effectiveness or quality, and probibits administrators from tak ing teacher quatity into account when
implementing layolTs and budget cuts. In combination, these statutes are alleged 10 permit
ineffective teachers with greater seniority 1o be retained without any consideration of the needs of
the students, who are collectively disadvantaged. [t is also claimed that the LIFO statintes hinder the

recruitment and retention of new icachers, a failure which was cited by the Court of Appesls (albeit

on other grounds) as having a negative impact on the constitutional imperative (Campaign fot Fiseal
Eyuity. Inc. v. State of New Yark, 100 NY2d a1 909-911).

8
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In moving to dismiss the complaints, defendants and intervenor-defendarus (hereinafier

collectively referred o as the “movanis™) singly and jointly, seck dismissal of the complaims on the

grounds (1) that the courts are not the proper forum in which 1o bring these claims, i.e., that they-are

nonjusticiable; (2) thut the stated grievances should be brought before the state legisiature; and.{3)

that the courts are not permitted 1o substitute their judgment Tor that of 4 legislative body as to the

wisdom and c#ptdicnéy of legisiation (see e.g. Matter of Retired. Pub Empl Assos, Inc, v, Coomo,

— Mise3d -, 2012 NY Slip Op 32979 [U]{Sup C1 Albany Coj. Tn brief] it is argued that teacher

tenure and the other statutes represent g ““legislative expression of afirm public policy detcrmination

that the interest of the public in the education of our youth can best be sérved by [the preseat] system

[which is] desigried 1o foster academic fréedom in our schools and 10 protect competent teachers

from the ubuses they might be subjected 1o if they cotild be dizmissed at the whin of their
supervisors™ (Ricea_v Poard of Fdy. 47 NY2d 385, 391). Thus, it is elaimed that the policy-
decisions made by the Legislature are beyond the scope of the Judicind Branch of government.

It is Further claimed that if these siatutes violnied the Education Artcle of the Constitution,
the Legislature would have redressed ihe issue long ago. To the contrary, tenure laws have been
expanded throughout the years. and have been amended on several oceasions in order (o Impase new
comprehensive standards for measuring a teucher’s performunce. by, ¢.g, measunng student
achicvement, while fulfilling the principal purpose of these statutes, Le., 1o protect wnured ieachers
from official and bureaucratic caprice. 1 brief, itis movants® position that “lobbying by litigation™
for changes in educationn! policy represents an incursion on the provinoe of the Legislative and
Executive branches of the government, and is an improper vehicle through which to obtain changes

in education policy. Accordingly. while conveding thar there may be some room for judicial
9
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encroachment, educational policy is said 1o rest with the Legisloture.

Movanis plso argue thal the complaints fail 1o staie a cavse of uction. In this regard, it is
claimed that in order to state o valid cause of action under Article X1, o plaintiff must allege two
elements: (1) ihe deprivation of 2 sound basic education, and (2} causes atiributable to the State (see

. 4 NYId 177.178-179). Moreover, the crux

of 3 claim under the Education Article is said to be the failure of the st to “provide for the

maintenance and support” of the public school system (Pagnier v. State of New York, 100 NY2d

434, 439 [internal quatation marks omitted |;

x. Siate of New York, 42 AD3d 648, 652). Here. it is claimed that the respective complaints ane

devuid of nny facts tending to show that the failure w offer 2 “sound basic education™ is causatly

connected to the Staie, rather than, as claimed. administerad locally.
The movants also argue that the Stale's responsibility under the Education Article i3 to

provide minimally adequate- funding. resources, and educational suppors to make basic Jrarming

possible, i.e, the requisite funding and resources to make possible “n sound basie cducation

consisifing] of the basic litemscy, calculating and verbal skilis necessary t0 enable ¢hildrem to
eventually function productively us civic participants capable of voting und serving on a jury”
(Pavater v. State of New York, 100 NY2d a1 439-440), On this analysis, it is alleged w0 be the
ultimate responsibility of the local school districts w regulate their curriculse in order 10 effect

compliance with the Education Article while respecting “ronstitutional prineiple thut districts make

the basic decision on ... operating their own schools™ {
New York. 4 NY3d at 182). Thus. it is the local districts rather thun the State which is responsible

for recruiting, hiring, disciplining and otherwise manuging its teachers. For example, the APPR,
10




office of ths Richmond County Clerk - Page 11 of 17 3/24/2015 3:03:03 2M

MYMOENA DAVIDS, etal. v. THE STATE OF NEW YORK. et al.

implemented to teasure the effectiveness of teachers and principals, reserves 80% of the evaluation
eriteria for negotiation hetween the focal school district amd its relevant administeator and unions.
Movants afgue that these determinations do not canstitute state. action.

In addition, movants argue that both complaints fail to state a causc of action because they
are riddled with vague and coniclusory slfegations regarding their cluiti that the renureand other liws
combine o violoie the Education Article, basing their causcs of action on {17 alleged “specious
statistics™ reparding the number of 1eachers receiving tenure, (2} the alleged cost of lerminating.
teachers for inetlectiveness. (3) inconclusive surveys ol school administrators on the reasons why
charges often aré not pursued, und (4) a showing thut the challenged statutes resalt in-a denial of
wsound busic education™.  According 1 the movants, none of these atlegations are sulficient to
establish the unconstitutionality of the subject suws, Le., ;' thai there exists no rational and
compelling buses for the challenged probationary. tenure and seniorily saiutes.

Also said 1o be problematic are plaintiffs’ cunclusor;} stateinents that students in New York
are somehow receiving an inadequae educarion due io the retention ol ineffective educmors because
of ihe chulleriged stetutes. Moreover, while plaintilfs arpue that public education is plagued by an
indeterminate nurttber of “ineffective teachers™ they il to Identify any such teachers; the actual
percentape of ineffective educators: or Uie relationship between the presence of these allegedly
ineffective tenchérs and the failure to pﬁ:\'idc school childrest with aminimally adequate education,
Atcordingly, movanis claim thar merely because gomg of the 250,000 teachers licensed fo teach in
New York may be ineffective, is not a viable basig for elimitaring these basic safeguards for the
remaining teachers. In brief, movants muintain that aside from vague references to ineffective

teachers ind “cherry-picked" stutistics without wider significance, the plaintifts have dong liteto
1
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MYMOENA DAVIDS, ctal. v THE STATE OF NEW YORK. etal.

demunstrate that the plleged problem 18 one of constitutional dimension.

Movants also argue that the action should be dismissed for the Jailure to join necessary parties
as required by CPLR 1001 and 1003, In this regard. it is claimed that since the reliel which plaintiffs
seek would affect all school districts across the state, this Court should either order the joinder of
every school district statewide, or dismiss the sction. Ln addition, thi: movants argue that plaintifts
huve fatled 1o allegy inj ury-in-fact, und that the claims which they do make are either not ape or foil
to plead any imminent o specilic harm. More importantly, the complaints fail 10 1ake inty secount
the revent amendments 1o these statutes. which are cluimed to render all of their cliims moo! {se¢
generally Hussgin . Stae of New York, 81 AD3d 132). [n the alternative, it is alleged that the
subject statuies are meant, infer ali, to protect school district employces from drbitrary termination

| rather than the general publiv or its studgnts (bt see Chiara v, Town af New Castle, —~ AD3d -, 2013
NY Slip Op 00326, *21-22 [2d Dept]i

Fimdly, defendums the STATE of NEW YORK, the BOARD OF REGENTS OF THE
UNIV E.RSITY OF THE STATE OF NEW YORK. MERRYL HL TISCH, in her olficiul capacity as
Chancellor of the Board of Regents of the University of the State of New York; and JOHN B.KING,
in his official capacity us the Commissioner of Education of the State of New York and President of
the University of the $tate of New York, argue that complaints as apainst them should be dismissed
since they were not invalved in the enactment of the challenged statutes an;i canniot grant the relief
requested by plaintill,

The motions to dismiss sre granted 1o the extent that the causes of action against MERRYL

H. TISCH and JOHUN B. KING, in their officia) capacities as Chancellor and Commissiunes dre
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MYMOENA DAVIDS. etal. v THE STATE OF NEW YORK, et al,

severed and dismissed, the balance ol the motions are denied.*

The lmw is well settled that when reviewing o metion 1o dismiss pursuant 10 CPLR 321 1{aX7)
for tuilure o state a cause of action, 3 court “must uccept as true the facts as alleged in the complaint
dnd any submissions in opposition 10 the motion, accord plaintffs the benefit of ¢very possihle
fuvoruble inference and [ without expressing any opinion as (0 whether the truth of the allegations ¢an
be established m! trial}, determine valy whether the tacts as alleged fit within any cognizable legal
.96 NY2d 409, 414; ree Sanders v. Winship, 57

NY2d 391, 394). Accordingly, “the sole criterion is whether the pleading states a cause of action,

and if from its four comners factual allegations {can be] discerned which taken together manifest any

cause of action cognizable at Jaw the motion .., will il (Gupacnheimer v, Ginzbyrg. 43 NY2d 268,

275). However, where evidentinry material is considered on the motion, “the ¢riterien [becomes]
whether the prapoitent of the pleading has a cause of action. not whether hie Jor she] has stated one,
and, unless it has been shown that a materind fact as claimed by the pleader to be one is not a fact at
all and, untless it can be suid that no significant dispute exists regarding it”, the motion must be denied
(id ). Here, f1 is the opinion of this Court that the complaints are sutficiently pleaded to avold
dismissal.

The core of plaintifts” argument ut bitr is that schoa! children in New York State are heing
denied the opportunity for a “sound basic education™ -as o result of teucher tenuire, discipline and

seniority laws (see Education Laws §§2573, 3012, 1103(3), 3014, 3012, 3020, 2510, 2585, 2588,

* Claims against municipal officials in their otlicisl capacities are really claims against
the mumupaluv and arc lhcn. furc redundant x\hm thc mumclp.lhh is also named as a defendant
(see E : tigs, 86 AD3d 183, 188).
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3013). While the papers submitied on the motions to dismiss undoubredly explain that the primary
purpose of these stututes is t provide employment security, proteetieachers from arbitrary dismissal,
and allracl and keep younger teachers, when alTorded a liberal coustruction, the fiicts olleged in the
respective complaimts are sufficient to state a cause of aclion for a judgment declasing thay the
challenged sectivns of the Education Law operate to deprive students of a “sound basic educdtion™
in violation o' Article X| of the New York State Constitution, i.e., that the subject tenure laws permit
incflective teachers o remuin in the classroom; that such ineffective teachers cominue to teach in
New York due to statutory impediments to their discharge; and that the problem is exacerbated by
the statutorily~-cstablished “LIFO™ system dismissing teachers in response 1o mandated lay-offs and
budgelary shortfulls. [n opposition, none of the defendums or intervenor-defendants have
demonstrated tha any ol the materiel Facts alleged in the complaints sre untrue.

It is undisputed that the Education Aricle requites “{tjhe legisiature Jto] provide for the
maintenance and support of a system of free common schools, wherein all the children of thisstale
may be educated.” (NY Const, Art. X1, §1). Moreover, this Article has been held to guarantee all
students within the state a “sound basic education”, which is recogrized by all to be the key to a
promising future, preparing children to realize their potenial, become productive. citizens, and
contribute 1o society. In this repard, it is the stale’s responsibility to provide minimally adequate
funding, resources, and educativnal supports to muke basic learing possible, i.e.,” the basic literacy,
calculating and verbal skills necessary to enable children to gventually function productively ascivic

¢, 100 NY2d nt

participants capable of voting and serving on a jury™ (
440), which has been judicially recognized to entitle children 10 “minimally adequate teaching of

reusonubly up-to-date busic cusricula ... by sullicient personnel adequately trained 1o 1each those
)
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subject arcas”

has been held that the siate may be catled 1o account when it fails in its obligution to meet minimum

constilutional standards of educational quality fsee N
York. 4 NY3d at 178}, which is capable of measurement, us alleped, by, imer alia, sub-standdrd test
results and falling graduation mtes (id.) that plaintiffs have anribuled to the impact of certain
legisiation,

Mare to the point, accepting as Lrue plaintifts’ atlegations of serious deficiencies jn tenacher
guality: its negative impact on the performance of students; the vole played by subject statutes fr
enabling ineftective teachers w be grented twenure and in allowing them to continue teaching despite
ineffective rilings and poor job performance; a legislatively prescribed rating System that is
inadequaie to identify the traly ineffective teachers: the dircet eflept that these deficiencies have on
a student’s right 10 receive 8 “sound basic education™: plus the statistical swudies and surveys cited in
support thereof are sufficient to make out a prima facic case of constitutional dithension conneeting

the retention of ineflective teachers to the fow performance levels sxhibited by New York students,

e.g.., a lack of proficiency in math and english (see G
Yok, 100 NY2d at 9107, Onee it is deermined that plaintiffs may be-emkled 1o relief under any
reasonsble view of the facts stated, thesourt’s incuiry is complete and thie complaint must be declared

;, 86 NY2d a1 318),

legally sufficient (yee

"The Court also tinds the matter before it to be justiciable since a declardtoty judgment action
is well suited ta, e.g., Interpret and safeguard constitutional rights and réview the acls of ihe other
branches of government, not for the purpose of making policy decisions; but to preserve the

constitutional rights of its eitizenry {see C
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NY2d m1 931).

With regurd (0 the issue of siznding, in the wpinion of this Court, the individualty-namei
pluintifls clearly have standing to assert their claims as students anending various publi¢ schools
within the State of New York who huve been or are being injured by the deprivation of their
consiitutional right to receive 1> sound basic education”, which injury, it is claimed will continue into
the future so long as the subject statutes continue to opersie in the manner stated, Further details
regarding the individual plaintiffs’ purponted injuries van centainy be ascertained during discovery.
Moreover, since these children are the intended beneficiaries of the Edueation Asticle, in the apirion
of this Court, they are clearly within the zone of protected intervst.

Only recently have the counts recognized the right of plaintifs to seek redress and not have
the courthouse doors closed at the very inception of an aciion where the pleading mects the minimal

85 NY2dat

standard to avoid digmissal (yee
318). This Coun isin complete agreement with this sentiment and will not close the courthouse doar
to parents and children with viable constitutional claims {(see Husssin v, State of New York, 19 NY3d
£99). Manifisstly, movants® attempted challenge 1o the merits of plaintiffs’ lawsuit, including any
constitutional challenges to the sectivns of the Education Law thay are the subject of this lawsuii, is
o matier for nriother dny. folowing a further developrient of the record.

The balance of the arguments tendered in support of dismissal, including the joinder of other
parties, hove heen considened and rejected.

Accordingly. it is

ORDERED that the motion (No. 3598 - 012} of defendant-intervenors MERRYL H.TISCH.

in her official capacity as Chancellor of the Board of Regenls of the University of the State of New
16
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York. and JOHN B. KING., in his ofticial capacity as the Commissioner of Education of the State of
New York and President of the University of the State of New York Is gramed: and it is further

ORDERED 1hat the causes of action against seid individuals are hereby severed ahd
dismissed; and it is further

ORDERED that the balance of the motions are denied; and it is further

ORDERED that the clerk shall enwer judgment accordingly.

ENTER,

180,

Dated: W?M-/?, 070,(

GRANTED
MAR 17 0B

STEPHEN J. FIALA




