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"The motions lave been consulidated for purpises of disposition.
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MYMOENA DAVIDS, ¢tol. v, THE STATE OF NEW YORK, elal.
The following papers numbered 1 10 12 were fully submitted on the 147 day of

January, 2015,

Papers
Numbered

Notice of Mution to Dismiss by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
with Exhibits and Memorandum of Law,
(dated October 28, 2014) . ]

Nolice of Motion to Dismiss by [niervenor-Defendant MICHAEL MULGREW, as President
of the UNITED FEDERATION OF TEACHERS. Local 2, American Federadon of
Teachers, AFL-CIO,
with Exhibits and Memoratidum of Law,

{daled Qctober 28, 20t4) i
Notice of Motion to Dismiss by Intervenor-Defendants PHILIP CAMMARATA and MARK
MAMBRETTL,
with Exhibits and Memorundum of Law, ‘
(dated October 23, 2014} 3

Nutice of Motion to Dismiss by Intervenor-Defendants SETH COUEN, er .,
with Exhibits and Memorandum of Law,
{dated October 27, 2014) ‘ 4

Notice of Motion 10 Dismiss by Defendants STATE OF NEW YORK, & .,
with Affirmation #nd Supplemental Affirmution of Assistant Attorney Cieneral Steven'L,
Banks., Exhibits and Memorandam of Law,
{dated Ociober 28, 2014) b

Affirmation in Opjsition of Plaintiffs MYOMENA DAVIDS, et al. to Defendants and Infetvenor-
Defendanis’ Motions 1o Dismiss,
with Fxhibits and Memorandum of Law,
(dated December 3, 2014) ; 0

Aflinnation in Opposition by Plaintits JOHN KEONI WRIGHT, et ai.. to Defendants
and Intervenors-Defendants” Motions to Dismiss,
with Exhibits and Memorandum of Law,
{dated December 5, 2014) ‘ ol

t-3
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Reply Memornndum of Law by Defendan THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
(dated December 16, 2014) : =

Reply Memorandum of Law by Intervenor-Defendant MICHAEL MULGREW, os President
Of the UNITED FEDERATION OF TEACHERS, Local 2, American Federation of

Teachers, AFL-CIO,

{(dated December 15, 2014} 9
Reply Memorandiim of Law by Intervenors-Defendants PHILIP CAMMARATA and MARK

MAMBRETTI,

(dated December 15, 2014) 10

Reply Memorandum of Law by Intervenors-Defendants SETH COHEN, ef al,
(dnted December 15, 2014) 1

Reply Memorandum of Law by Defendants STATE OF NEW YORK, , ¢r al.,
{daied December 15, 2014) ; 12

Upon the forepoing papers, ihe sbove-cnumerated motions to dismiss the coenplaint pursuant
to CPLR 321 1{a)(2), (3), (73, and {10), by the defendants and intervenor-defendants in ¢ach action
are denied, as herefnalter provided.

This consolidated action, brought on the behnlf’ of’ certoin reprosentative public school
children in the Statc and City of New York, seeks, inter alfa, a deglaration that various seotions.of
the Education Law with tegard to. teacher tenure, teacher discipling, teacher Jayoffs.und teacher
evaluations ore violative of the Bducation Ardicle (Anicle X1, §1) of the New York Swte
Constitution, The foregoing provides, in relevant part, that “[ijhe legislature shall provide for the
maintenance and support of 8 system of free common schools, wherein all the children of this state
may be educaied.” (NY Const. An, XI, §1). As consirued by plaintiffs, the Education Article
guarantees to all siodents in New York Staw a “sound basic education”, which is alieged 10 be the

a
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VID v, THE STA " NEW YORK

key to a promising Future, insolar as it adequately prepares stadents with the ability to realize their
potential, become p‘mduﬂctive citizens, and contribute to society, More speciticalty, plaintifls argue
that the Btate is constitutionaily obligated to, e.g. systemically provide its pupils with the opportunity
to obtain “the basie Weracy, calculating, and verbal skills necessury 1o enable {them] 10 eventually
function productively as civic participants capable of voting and serving on a jury”™ (Campaign for
Fiscw Gauity, Inc. v. State of New York (86 NY2d 307, 316), i.e., “1o speak. listen. read and write
clearly and effectively in English, perform basic mathematical calculations, be knowledgeableabout
political, économic and social institutions and procedures in Lhis country and abroad, o to acquire
the skills, knowledge, understanding und attitudes necessary to participste i democralic self-
government” (id. at 319). More recently. the Court of Appeals has refined the constitutionally-
mandated minitum to require the teaching of skills that enable students to undertake Givie
responsibilities meaningfully: to function productively s #ivic participants (Campaign for Fiscal
Cauity, Ing, v, State of New York, 8 NY3d 14, 20-21).  Plaintiffs further argue vt the Court of
Appeats has recognized that the Education Article requires idequite leaching by ¢ffective personnel

ax the “most important” factoer in the cffort to provide childeen with & “sound bagic education” (see

State of New York, 100 NY2d 853, 909).  With this pg
background, plainiitls maintain that certain identifiable scctions of the Education Law foster the
continued, permanent employment of inetfective teachers, thereby falling out of compliance with
the constitutional mandate thin students in New York be provided with a “sound basic education”.
Finally, it is claimed that the judiciary has been vested with the legal and moral suthority to-ensure
that this constitutional mandate is honored (see Campaign for Fiseal Equity. Jng, v, State of New
York, 106 NY2d 902).
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At bar, the statutes challenped by plaintiffs as impairing compliance with the Education
Article include Education Law §§1102(3), 2509, 2510, 2573, 2588, 2590-, 3012, 3013(2), 3014, and
3020. To the extent refevant, these statutes provide, inver alia, for (1) the award of; e.g., teniire of
public school teachers aftér a probationary period of oﬁly three years: (2) the proceduses required
to discipline andfor remove tenured teachers for ineffectiveness; aod (3) the siatulory procedure
governing teacher lay-offs and the ¢limination of & teaching positions.” In shori, it is claimed that
these statutes, both individually and collectively, have been proven 1o have a negalive impact on the
quality of education in New York, thereby violating the students' gonstitutional right te a “sound
basic education” (see NY Const, An. X1, §1).

As alleged in the respective complaints, sections §§2509, 2573, 3012 and 3012(c} of the
Education Laty, referred to by plaintifls as the “permanent employment statutes”, formally provide,
infer alla, for the appointment 10 tenure of those probationary teachees who have beén found 4o be
competent, efficient and satisfactory, under the applicable rules of the board of regents adopted
pursuart to Eduestion Law §3012(%) of this article. Howewer, since these teachery are typically
granted tenure after onty three years on probation, plaintifls argue that when viewed in conjunction
with the statutory provisions for their removal, tenured teaghers are virually guaranteed lifetime
employment regardless of their in-cluss perfonnance or eflectiveness. fit this regard, itis alleged by
plaintiffs that three years is an inadequate period of thme 19 assess whether « twacher kos

demonstruted or carmed the right to avail him or herself of the lilelong benefits of tenure. Also

2. The present statutes require that probationary teachers be furloughed first, and the remaining
positions be filled on a scniority basis, 7.¢., the teachers with the greatest tenure being the last tn
be terminated, For ease of reference, this manner of proceeding is known as “last-in, Brst-out™ or
“LIFO™.

5
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MYMOENA DAVIDS, ¢t al, v, THE STATE OF NEW YORK, et al.
drawn info question are the methods employed for evaluating teachers during their probationary
period.

In support of these allcgations. plaintit¥s rely on studies which have shown that itis wnusual
for niencher to be denied tenvre at the end of the probationary period, and that the granting of tenure
in most school districts is more of a formality ruther than the result of any meaningful appraisal of
their performance or ability. For statistical support, plaintitTsargue, e.g., that in 2007, 97%,0}"tenurc-‘
eligible leachers in the New York City school digtricts were awarded tenutre, and that fecem
legislation intended to implement reforms in the evaluation process have had a minimal impact on
this state of affairs. In addition. they note that in 2011 and 2012, only 3% of tenure-eligible weachers
were denied terure.

With regard to the methods lor evalunting teacher effectivencss prior 1w an award of tenure,
plaintiffs maintain that the recently-implemenied Annual Professions) Performance Review
(“APPR™), now used to evaluate leachers and principals #s an unrelinble and indireet measure of
teacher effectiveness, since it is based on students’ performance on standardized Tests, other lovally
selected ( e., non-standardized) measures of student achieveinent, and classroom abservations by:
administrative staff, whicl are clearly subjective in nature, On this issue, plaintiffs note thal 60%
of the scored review on an APPR is based on this final criterion, making for a non-oniform,
superficial and deficient review of efféctive teaching that generally fails to identify ineffective
teachers. As suppott of this postulate, plainiffs refer o studivs thut have shown that in 2012, only

%, of tenchers were rated “ineffective™ in New York {as compared (o the 91.5% who wene rated &5
“highly effective” or “effective”), while anly 31% of students 1aking the standurdized testsin English

Language Arts and Math et the minimum standard for proficiency, As a further example,
6
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plaintitfs allege that anly 2.3% of teachers eligible for enure between 2010 and 2013 received afinal
rating of “ineffective™, even though 8% of tachers had low attendance, and 12% regeived low
“value added” mtings. Notably, these allegations are merily representative of the purporied facts
pleaded in support of plaintiffs” challenge 10 the tenure laws, and are intended simply to illusiriite
the statutes” reliance on some of the more superficial and arifivial means of assessing teacher
effectiveness, leading 10 an award of tenure withaun a sulficient demonstration of merit. Eachofthe
above are aileged to operate 10 the detriment of New York students.”
With regard 1o plaintifls’ challerige to those sections of the Education Laws which address
the matter ol disciplining or obtaining the dismissul of a tenured teacher, it is alleged that they, 100,
operate to deny children their constituiional right to a “sound bagic education”, As plended, these
statutes are chaimed to prevent school administrators in New York from dismissing teachers for poar
performance, thereby forcing the reterition of ineffective teachers to the detriment.of their students,
Among other impediments, these statutes are ¢laimed to afford New York tenchers “super” due
process rights before they may be terminated for unsatisfactory performance by requiring- ari
inordinate number of procedural sieps before any action can be taken. Amony the barriers cited are
the lengthy investigation pericds, protracted hearings, and antiqualed grieviinee procedures and
appeals, all of which are claimed 10 be costly and lime-consuming, with no guaranty thil an
underperforming teacher will actinally be dismissed. As o result, dismissal proceedingsare alleged
. 1 be rare when based on unsatisfactory performance alone, with scant chance of success, According

to plaintitfs, the cumbersome pature of dismissal proceedings operates as 4 strong disincentive for

¥ Also worthy af note in this regand is plaintiffs’ allegation that most of the teachers
unsble to salistaetorily complete probation are asked to extend their probation term.
7
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administrators altempting o abtain the dismissal of ineiTective teachers, the result of which is thit
their retention is virtually assured.

Pertinent 1o (his cause of action, plaintilYs rely upon the results of a survey indicating that
48% of districts which had considered bringing disciplinary charges ut least once, declined 1o do so.
In addition, it was reported that between 2004 and 2008, cach disciplinary proceeding took an
average of 302 days 10 complete, and between (995 and 2006, dismissal procecdings based on
allegations of incompetence 1ook an average of §30 days lo-camplete, at a cost of $313,000 per
teacher. It is further alicped that more often than not these proceedings allow the ineffective
teachers to return to the classroom, which deprives students of thefr constitutional right ton “sound
basic education”.

Finally, plaintifTs allege that the so-called “LIFO" statutes {Education Law §§2585; 2510,
2588 and 3013) violate the Education Article of the New: York State Constitution in that they heve
fuiled, and will continue 10 fail 1o provide children throughout the State with a “sound basic
education”. In parficular, plain(iffs maintain that the foregoing sections of the Education Laws
creute 4 senjority-based layoff systemn which operates without regard 10 a teacher’s performance,
effectiveness or quality, and probibits administratues fror taking teacher quality into account when
implementing layoffs and budger cuts. In combinagion, these stalutes are slleged 10 permit
ineffoctive teachers with gremter seniarity to be retained withoui any consideration of the teeds of
the students, who are collectively disadvamaged. 1tis alsoclaimed thatthe LIFO statutes hinder the
recruitment and retention of new teachers, a failure which was cited by the Court of Appeals (albeit
on other grounds ) as having a negative impact on the constitutionn! imperative (Campaign for Fiscal

Equity. Inc. v. State of New York, 100 NY2d at 969-911).
8
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In moving to dismiss the complaims, defendants and intervenor-defendants (hereinafier
collectively referred to ns the “movants™) singly and jointly, seek dismissal of the complainis on the
grounds (1) that the courts are nof the proper forurm in which to bring these claims, i.e., that they are
nonjusticiable: (2 that the stated grievances should be brought before the siate Tegislature; and (3)
that the courts are not permitted 1o subslitute their judgment for that of 1 legislative body as to the
wisdom and expediency of legisiation (see e.g. Matter of Retired Pub Empl Assoc, lng. v. Cuomo,
~ Misc3d -, 2012 NY Slip Op 32979 [U]{Sup Ct Albeny Col). In briet, it Is argued that teacher
tenure and the other statutey represent o “legislative cxpression of a firm public policy determination
that the imerest of the publie in the education of our youtl can best be sérved by [the present] system
[which is| designed to foster academic frecdom in our schools and (o protect compretent teachers
from the abuses they might be subjected to il they could be dismissed at the whim of their

supervisors™ (Ricep v Board of Fdy. 47 NY2d 385, 391), Thes, it is claimed that the poliey-

decisions made by the Legislature arc beyond the scope of the Judicinl Branch of government.

It is further claimed that if these siatutes violnied the Education Article of the Constitution,
the Legislature would have redressed (he issue long ago. To the contrary, tenure laws hove been
expanded shroughout the years. and have been amended on several oceasions in order (0 Impose ngw
comprehensive standards for measuring o teacher's performunce. by, ¢.g, measuring student
achievernent, while fulfilling the principal purpose of these statutes, Le., 1o protect tenired ieachers
from official and bureaucratic eaprice. In brief, itis movants® position that “lobbyingby lnigation”
for changes in educationn! policy represen(s an incussion on the province of the Legislaive and:
Executive branches of the government, and is an improper vehicle through which to oblain changes

in education policy. Accordingly, while conceding thai there may be some room for Judicial
g
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encroachment, educitional policy is said 10 rest with the Legislature,

Movanis also argue that the complaints fail w state o cause of aclion, 1o this regard, it is
claimed that in order to state o valid cause of actinn under Article X1, a plaintiff must allege two
clements: (1) the deprivation of a sound basic education, and (2) causes atiributable te the State (see

4 NYAd 177, 178-179), Moreovet, the ¢rux

of 2 claim under the Education Article is said to be the Teilure of the state 1o “providé for the

maintenance and support” of the public schoal system (Paynter v. Stae of New York, 100 NY2d

434, 439 [internal quotation marks omitted J;
v. State of New York. 42 AD3d 648, 652). Here, it is clairoed that the respectivee compinints arg
devoid of any facts tending 10 show that the failure 10 offer a “sound basle education” is causally
connected to the $tate, rather than, as claimed. administered locally.

The movanis also wrgue that the Stae's responsibility under the Education Article is to
provide minimally ndequate funding, resources, and educational supports fo make basic ieamning
possible, i.e, the requisite funding and resources W make possible “n sound basic eduettion
consi$fing] of the basic lilerucy, calculating and verbal skills necessary to entible ¢hildren to
eventually function productively as civic participants capable of voting and serving o a jury”
(Pavnter v. State of New York, 100 NY2d a1 439-440), On this analysis, it is alleged 1o be the
ultimate responsibility of the lueal school districts w regulate their curriculae in order to efféct

compliance with the Education Article while respecting “constitutional principle that districts make

the basic decision on ... operating their own schools™ (N
New York, 4 NY3d at 182). Thus. [t is the local districts rather thun the State which is responsible

for recrviting, hiring, disciplining and atherwise managing its teachers, For example, the APBR,
10
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implemented to measure the effectiveness of tepchers and principals, reserves 30% of the evaluation

criteria for negotiation between the local schoal distriet and its rélevant admisisirator and unions.
Movaints argue hat these determinations do not canstitute state action.

In addition, movants argue that both complaints fail to stste & cause of action because they
are riddled with vague and canclusory ullegations regarding their cluin that the tenure and other laws
combine to violeie the Education Article, basing their causes of action on {1) alleged “specious
statistics™ regarding the nurber of 1eachers recelving tenure, (2) the alleged cost of lerminating
icachers for ineffectivencss. {3) inconclusive surveys ol school administrators on the reasans why
charges often are fiot pursited, and (4) w showing that the challenged statutes result in o denial of
“sound basic education™.  According 1o the movants, none of these allegations are sulficient to
establish the unconstitutionadity of the subject statutes, ie. that there exists no rationsl and
compelling buses for the challengéd probationary, tenure and seniorily statutes.

Also said 10 be problematic are plaintiffs’ conclusory stalements that students in New York
are somehow receiving an insdequate education due to the retention ol'ineffective educutors because
of the chulleniged siatutes. Moreover, while plaintiffs argue that public education is plegued by an
indeterminate number of “ineflective teachers”, they fail to idemify any such teachérs; the actual
percentage of (neffective ¢ducmors: or the relutionship between the presence of these allegedly
ineffective reachers and the Gaiture 10 provide school ehiddien with a minimally adeguate education.
Accordingly, movants claim that merely hecause gome of the 250,000 teachers licensed to teath in
New York may be ineffective, is not a viable basis for eliminating these basic safeguards for the
remaining wachers. In brief, movants maintain (hat aside from vague references to ineffeetive

teachers and “cherry-picked” statistics without wider significance, the plaintifis have done litle 10
1
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demonstrate that the alleged problem is une af constitutional dimension.

Maovanis also argue that the action should be Jdismissed for the failure to join necessary purties
as required by CPLR 1001 and 1003. In this regard, it is claimed that since the reliel which pluintiffs
week would affect all schoal districts scross the siaw, this Court should either erder the joimder of
every school district statewide, or dismiss the action. In addition, the movants argue thal plaintifts
have Raifed to allege injury-in-fact, und that the claims which they do make are either not ripe or fuil
to plead any imminent or specilic harm. More importantly. the complaints fail 1 take nto gceount
the recent amendments 1o these slatutes, which are claitmed to render all of their claims moot (see
generally Hussein v, Sute of New York, 81 AD3d 132). In the alternative, il is alleged that the
subject statutes are meant, inter alin, 1o protect school districi employees (rom arbitrary termination

rather than the general publiv or its students (buf sve Chiara v, Town of New Castle, — AD3d -, 2013

NY Slip Op 00326, *21-22 {2d Dept]

Fimdly, defendumas the STATE of NEW YORK, the BOARD OF REGENTS OF THE
UNIVERSITY OF THE STATE OF NEW YORK. MERRYL L TISCH, in her official cipacity as
Chancellot of the Board of Reyents of the University of the State of New York; and JOMIN B. KING,
in his ofTicinl enpacity us the Commissivner of Education of the State of New York and President of
the University ol the State o New York, argue that complaints as against them should be dismissed
since they ware not involved in the enaclment of the challenged stautes and cannot grant the teliel
requesied by plaintift.

The motions 1o disniiss are granted 1o the exten) that the causes of action against MERRYL.

H, TISCH and JOHN B. KING, in their official capacities as Chancellor and Commissiuner are

12
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severed and dismissed, the bulance ot the motions are denied.?

The luw is well settled that when reviewing n mation to dismigs pursusot 1o CPLR 321 1{a)(7)
for faifure to s1ate 4 cause of action, a court “must accept as true the tacts as alleged in the complaint
and any submissions in opposition to the motion, accord plaintiffs the benetit of every pos-ﬁhlé
fuvoruble inference and | without expressing any opinion s (0 whetlier the truth of the allegations can
be established st trial}, determine only whether the facts as alleged 1)t within any cognizable legal

theory” (Sokolofy v. 1 states Dev, Corp.. 96 NY2d 409, 414; xee Sanders v. Winship, 57

NY2d 391, 394), Accordingly, “the sole criterion is whether the pleading states a cause of action,
and if from its four vomers factual allegations {can be] discerned whicl taken logether manifest any
cause of uction cognizable at luw the motion ... will fail” (Guggenheimer v, Ginzburg, 43 NY2d 268,
275). However, where evidentiary material is considered on the motion, “the criterion [becomes]
whether the proponent of the pleading has a cause of action. not whether he [or she] lss stated one,
and, unless it has been shawn that 1 maerial fact as claimed by the pleader 16 be one iy nota fact &l
all and, unless it can be stid that no signiticant dispute exists regarding it”, the motion must be denied
(i ). Here, itis the opinion of ihis Court that the complaints arc sulliciently pleated w avoid
digmissal.

The core of plaintifYs' argument at bar is that school children in New York Staw are heing
denied the opportunity for a “sound basic educmion” as o result of teucher tenure, discipline and

seniority laws (ser Bducation Laws §§2573, 3012, 1103(3), 3014, 3012, 3020, 2510, 2583, 2588,

* Claims against municipal oflicials in their otticisl capacities are really claims ugainst
the municipality and are therefore, redundant when the municipality is also named as a defendant
{see Frank v, State of NY Off of Menlal Retardntion & Doy, Disubjlities, 86 AR3d 183, 1883,

13
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3013). Whiie the papers submitted on the niotions to dismiss undoubtedly explain that the primary
putpose of these statutes is 10 provide employment security, protect teachers [rom arbitrary dismissal,
and atract and keep vounger teachers, when alforded a liberal construction, the fucts sleged in the
respective complaints are sufficient to sue ¢ cause of action for a judgment declaring that the
challenged sections af the Education Law operute to deprive studenis of a “sound basic education”
in violation of’ Article X1 of the New York State Constitotion, ie., that the subjeel tenure laws permit
ineffective teachers to remain in the clnssroom; that such ineffeciive toachers continue (o teach in
New York due 1o stawtory impediments to their discharge; and that the problem is exacerbated by,
the statutorily-cstablished “LIFO™ system dismissing teachers in response to mandated lay~offs sisd
budpetary shortfulls. In opposition, none of the defendants or intervenor-defendants have
demonstrated that any of the materiol facts alleged in the complaints are untrue.

1t is undisputed that the Education Aricle requires “[tlhe legislatre [10] provide for the
maintenance and support of a system of free common schools, shercin all the children of this.staie
may be educated.” (NY Const, Art. X1, §1). Moreover, this Article has been held to gearantee:all
students within the state a “sound basic education”, which is recognized by all to be the key (o a
promising future, preparing children 1o realize their potemial, become productive citizens, and
contribute 1o society. In this regard, it is the state’s responsibility 1 provide minimally ndequate
funding, resources, snd educational supports to mitke basic leaming possible, i.¢.,” the basic liversey,
calculating and verbal skills necegsary to enablc children to éventually Tanction produciively as civie
participants capable of voting and serving on 3 jury” (Paynter v. State of New York, 100 NY2d nt
440), which has been judicinlly recognized fo entithe children 1o “minimally adequate teaching of

reasonubly up-to-date busic curriculn ... by sufticient personnel adequately trained 1o teach those
)
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subject areas” (Campoign for Fiscal Equity. Ing, v. State of NewYork, 56 NY2d st 317), Further, it

has been held that the state mav be called 10 account when it fails in its obligution to meet minimum

constitutional standards of educational guality (see N
Yok, 4 NY3d at 178), which is capable of measuremen, us alleged, by, irrer afia, sub-giandard test
results and falling graduation rates {id.) thal plaintiffs bave anribuled to the impaci of certain
legislation,

Mare 1o the point, accepling as true plaintifls' allegations of serious deficiencies in weucher
quality: its negative impact an the performance of students; the role played by subject statutes i
enabling inefYective teachers 10 be granted tenure and in allowing thens to continue teaching despite
ineffective rilings and poar job performance; a legislatively preseribed: rating system that is
insdequaie ta identify the truly ineffective tcachers; the dircet efTect that these deficiencies have on
a student's right Lo receive a *sound basic education™: phis the statistical studivs and surveys cited in
support thereof are sufficient to make out a prima fucie case of constitutionat dimension connecting

the retention of ineflective teschers to the low perfornsance levels exhibited by New Yark students,

e.g., a lack of proficiency in math and english (see Cam
York, 100 NY2d a1 9109, Once it is derermined that plaintiffs may be‘onzitled to relief under any
reasonable view of the facts stated, the court s inquiry is complets and 1he complaint must be declured

legally sufficient (see ;, 86 NY24 at 318),

The Count also finds the matter before it to be justicisble since a declaritory judgment action
is well suited to, e.g., inferpret and safeguard constitutional rights and review the acts of the other

branches of govermment, not for the purpose of making policy decisions, but 1o preserve the

constitational rights of its citizenry {see Campaign for Fiscal Equ

15




Office of the Richmond County Clerk - Page 16 of 17 3/24/2015 9;03:03 AM

MYMOENA DAVIDS, eral v. T
NY2d m 931),

Wilh regard 10 the issue of standing, in tie opinion of this Court, the individually-named
pluintiffs clearly have standing to assert their claims as studenis avending varfous public schools
within the Stale of New York who huve been or are being injured by the deprivation of their
constitutional nght 1o receive n *sound basic education", which injury, it is claimed will continue into
the fiiture $0 long as the subject statules continue 1o uperate in the manner stated.  Further detnils
reparding the individual plainiifTs' purported injuries ¢an centainly be ascertained during discovery.
Maoreover, since these children are the intended beneficiaries of the Eduiation Article, in the opition
of this Court, they ore ¢lenrly within the zone of protected intersst.

Only recently have the courts recognized the right of plaintiffs 1o seck redress and not have
the courthouse doors clased at the very inception of ah action where the pleading mects the minimal

iy, lne.v, State of New York, 86 NY2d ai

standard to avoid dismissal (see

318). This Court is in complete agreement with this sentiment and wili not close the courthouse door
to parents and children with viable constitational claims {see Lussein v, State of New York, 19NY3d
899), Manifestly, movants' attempted challenge to the merits of plaintiffs® lawsuit, including any
constitutional challenges 10 the sections of the Education Lasy that are the subject of this Jawsuit, is
u matter for another day, following & furthier developiment of the record.

The balance of the arguments tendered in suppornt of dismissal, in¢tuding the joinder of other
parties, have been considered and rejected.

Accardingly. it is

ORDERED 1hiat the motion (No. 3598 - 012) of defendant-intervenors MERRYL . TISCH,

in her official capacity as Chancellcr of the Board of Regents of the University of the Suite of New
16
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MYMOENA DAVIDS, etal, v. THE STATE OF NEW YORK. ¢t ol

York, and JOHN B. KING, in his official capaciry as the Commissioner of Education of the State of
New - York and President of the University of the State of New York is granted; and it is [urther

ORDERED that the causes of netion against said individuals are hereby severed and
disinissed; and icis further

ORDERED that the balance of the motions are dented; and it is further

ORDERED that the clerk shall enter judgment accordingly.

ENTER,

Dated: M.a(_/;" 620;(

GRANTED
MAR 17 2055

STEPHEN J. FIALA
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