SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND '

MYMEONA DAVIDS, by her parent and natural
guardian, MIAMONA DAVIDS, et al., and JOHN .
KEONI WRIGHT, et al., NOTICE OF APPFAL

Plaintiffs, Index No. 101105/14

-against-

THE STATE OF NEW YORK, et al.,
Defendants,
-and-

MICHAEL MULGREW, as President of the UNITED
FEDERATION OF TEACHERS, Local 2, American
Federation of Teachers, AFL-CIO, SETH COHEN,
DANIEL DELEHANTY, ASHLI SKURA DREHER,
KATHLEEN FERGUSON, ISRAEL MARTINEZ,
RICHARD OGNIBENE, JR., LONNETTE R. TUCK,
and KAREN E. MAGEE, Individually and as President of
the New York State United Teachers, PHILIP A.
CAMMARATA and MARK MAMBRETTI, and THE
NEW YORK CITY DEPARTMENT OF EDUCATION,

Intervenor-Defendants.
X

PLEASE TAKE NOTICE that defendants City of New York and New York
City Department of Education hereby appeal to the Appellate Division of the Supreme Court,
Second Department, from the decision and order (one paper) of the Hon. Philip G Minardo,
herein dated March 12, 2015 and entered in the office of the Clerk of Richmond County on or
about March 24, 2015. This appeal is taken from each and every part of said decision and order

(one paper) as well as from the whole thereof.

Dated: New York, New York
April 22, 2015
ZACHARY W. CARTER
Corporation Counsel of the City
of New York
Attorney for City of New York and the New
York City Department of Education
100 Church Street
New York, New York 10007
(212) 356-2500

By: T F e "{ Ctvyw {'/f
FRANCIS F. CAPUTO
Deputy Chief, Appeals DlVlSlOH




JONATHAN W. TRIBIANO, PLLC.,
Attorney for Plaintiffs in Davids v State,
1811 Victory Boulevard, Suite One,
Staten Island, New York 10314.

(718) 530-1445

ERIC T. SCHNEIDERMAN,

Attorney General of the State of New York,
Attorney for State Defendants,

120 Broadway, 24 Floor,

New York, New York 10271.

(212) 416-8621

STROOCK & STROOCK & LAVAN LLP.,
Attorneys for Intervenor-Defendant Michael Mulgrew,
as President of the United Federation of Teachers,

180 Maiden Lane,

New York, New York 10038.

(212) 806-5400

KIRKLAND & ELLIS, LLP.,

Attorneys for the Plaintiffs in Wright v State,
601 Lexington Avenue,

New York, New York 10022.

(212) 446-4800

RICHARD E. CASAGRANDE, ESQ.,

Attorney for Intervenor-Defendant New York State United Teachers,
800 Troy-Schenectady Road,

Latham, New York 12110-2455.

(518) 213-6000

ARTHUR P. SCHEUERMANN, ESQ.,

Attorney for Intervenor-Defendants

Cammarata and Mambretti,

School Administrators Association of New York State,
8 Airport Park Boulevard,

Latham, New York 12110.

(518) 782-0600

CLERK
County of Richmond



A 477 — Request for App. Div. Intervention, civil case,

RADI Form A, 2™ Dept., 22 NYCRR 670, 9-93

Supreme Court of the State of New York,
Appellate Division : Second Judicial Department

Juuius BLUMBERG, INC.,
PUBLISHER, NYC 10013

Form A — Request for Appellate Division Intervention — Civil
See § 670.3 of the rules of this court for directions on the use of this form (22 NYCRR 670.3).

Case Title: Set forth the title of the case as it appears on the summons, notice of petition or order to

show cause by which the matter was or is to be commenced, or as amended.

MYMEONA DAVIDS; et al.,

X Civil Action
[JCPLR article 75 Arbitration

- against -

THE STATE OF NEW YORK, et al.,

Plaintiffs,

Defendants.

[ Habeas Corpus-Proceeding

Case Type [0 CPLR article 78 Proceeding

O Special Proceeding Other

Nature of Suit: Check up to five of the following ca

tegori

For Court of Original Instance

Date Notice of Appeal Filed

For Appellate Division

Filing Type
Appeal
[ Original Proceeding

ies which best reflect the nature of the case.

[ Transferred Proceeding
[J CPLR 5704 Review

A. Administrative Review D. Domestic Relations. " ' F. :Prisoners I Torts -
[J 1 Freedom of information Law [ 1 Adoption [ 1 Discipline [0 1t Assault, Battery, False
O 2 Human Rights [0 2 Attorney’s Fees [J 2 Jail Time Calculation imprisonment
[ 3 Licenses [0 3 Children — Support [ 3 Parole O 2 Conversion
[J 4 Public Employment [J 4 Children — Custody/Visitation | [] 4 Other 00 3 Defamation
[ 5 Social Services O 5 Children - Terminate Parental [ G. Real Property ] 4 Fraud
0 o one Do 0 vnge D7 Comtmmaisn |05 Mentoniitciona
B. Business & Other Relationships 6 hfldren—- buse/Neglect O 2 Determine Title .
. - [0 7 Children — JD/PINS 0] 3 Easements [ 6 Interference with Contract
(W Partnership/Joint Venture [0 8 Equitable Distribution ) O 7 Malicious Prosecution/Abuse
[ 2 Business : L] 4 Environmental of Process
. [0 9 Exclusive Occupancy of 05 L .
O 3 Religious Residency 1ens [0 8 Malpractice
[J 4 Not-for-Profit [0 10 Expert's Fees g 3 ';Aon.?.ages [ 9 Negligence
[ 5 Other [J 11 Maintenance/Alimony Os Rart; lon [J 10 Nuisance
C. Contracts [0 12 Marital Status O Ten i [J 11 Products Liability
[ 1 Brokerage [0 13 Paternity 5 10 ZZ’;fnm” O 12 Strict Liability
(1 2 Commercial Paper O 14 Spousal Support 0 11 omerg L] 13 Trespass and/or Waste
[ 3 Construction [ 15 Other L1 14 Other
[0 4 Employment E. Miscellaneous H. Statutory
[J 5 Insurance [] 1 Constructive Trust [J 1t City of Mount Vernon
O 6 Real Property [ 2 Debtor & Creditor Charter §§ 120, 127-f,| J." ~ Wills & Estates
O 7 Sales [ 3 Declaratory Judgment or 1'29 ) [0 1 Accounting
[ 8 Secured [J 4 Election Law [J 2 Eminent Domain 002 Discovery
[0 9 Other ) ) Procedure Law § 207 o
[J 5 Notice of Claim - [J 3 Probate/Administration
{1 3 General Municipal
X 6 Other Law § 712 O 4 Trusts
[0 4 LaborLaw § 220 [0 5 Other
[0 5 Public Service Law @
§§ 128 or 170 g
X 6 Other N
>

Form A — RADI - Civil



< Appeal

Paper Appealed From (check one only):

[CJ Amended Decree [] Determination Bd Order [J Resettled Order
1 Amended Judgment [] Finding {1 Order & Judgment [ Ruling

] Amended Order [ interlocutory Decree ] Partial Decree [J Other (specify):
X Decision [ Interlocutory Judgment ] Resettled Decree

[] Decree [J Judgment [J Resettled Judgment

Court: Supreme Court County: Richmond

Entered: March 20, 2015 (notice of entry received March 25,

Dated: March 17, 2015 2015)
Judge (name in full): Philip G. Mindardo Index No.: Consolidated index No. 101105/2014

Stage: [X Interlocutory [ Final O Post-Final Trial: [J Yes RINo fyes: [JJury O Non-Jury

Prior Unperfected Appéal“‘lnfdrr‘ﬁ'a't_iic_)

Are any unperfected appeals pending in thiscase? [ Yes [ No. If yes, do you intend to perfect the appeal or appeals covered by the
annexed notice of appeal with the prior appeals? [1 Yes [ No. Set forth the Appellate Division Cause Number(s) of any prior, pending,
unperfected appeals:

Original Proceeding

Commenced by: [] Order to Show Cause ] Notice of Petition [0 writ of Habeas Corpus | Date Filed:

Statute authorizing commencement of proceeding in the Appeliate Division:

Proceeding Transferred Pursuant to CPLR 7804(g)

Court: County:

Judge (name in full): Order of Transfer Date:
Court: County:

Judge (name in full): Dated:




Description of Appeal, Proceeding or Application and Statement of Issues

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order,
specify the relief requested and whether the motion was granted or denied. If an original proceeding
commenced in this court or transferred pursuant to CPLR 7804(qg), briefly describe the object of the
proceeding. If an application under CPLR 5704, briefly describe the nature of the ex parte order to be
reviewed. '

Appeal of Decision and Order entered March 20, 2015 (notice of entry received March 25, 2015), in
which the Hon. Philip G. Minardo, J.S.C. denied the defendants’ motion to dismiss the consolidated

actions.

Amount:

Issues:

The Court should have dismissed the consolidated actions because the Court lacks subject matter
jurisdiction (lack of justiciability), the complaints in the consolidated actions fail to

state a cause of action upon which relief may be granted (complaints fail to state an Education Article
claim and challenged statutes are constitutional), and the Court should not proceed in the absence of
persons who should have been joined (i.e., all NYS school districts that rely on the challenged
statutes and/or collectively bargained agreements to manage their school districts, and at a minimum,
the Rochester and Albany city school districts, which are named in the complaints).

Leave this space blank.




Issues Continued:

» ‘ : Use Form B for Additional Appeal Information : [ S
Instructions: Fill in the name of each party to the action or proceeding, one Examples of a party’s original status include: plaintiff,
name per line. If this form is to be filed for an appeal, indicate the status of the defendant, petitioner, respondent, claimant, defendant, third-party
party in the court of original instance and his, her, or its status in this court, if  plaintiff, third-party defendant, and intervenor. Examples of a party’s
any. If this form is to be filed for a proceeding commenced in this court, fillin  Appellate Division status include: appellant, respondent, appellant-
only the party’s name and his, her, or its status in this court. respondent, respondent-appeliant, petitioner, and intervenor.

No. Party Name Original Status Appellate Division Status
1 Mymeona Davids, by her parent/guardian, Miamona Davids Plaintiff Respondent
2 Eric Davids, by his parent/guardian, Miamona Davids Plaintiff Respondent
3 Alexis Peralta, by her parent/guardian, Angela Peralta Plaintiff Respondent
4 Stacy Peralta, by her parent/guardian, Angela Peralta Plaintiff Respondent
5 Lenora Peralta, by her parent/guardian, Angela Peralta Plaintiff Respondent
6 Andrew Henson, by his parent/guardian, Christine Henson Plaintiff Respondent
7 Adrian Colson, by his parent/guardian, Jacqueline Colson Plaintiff Respondent
8 Darius Colson, by his parent/guardian, Jacqueline Colson Plaintiff Respondent
9 Samantha Pirozzolo, by her parent/guardian, Sam Pirozzolo Plaintiff Respondent
10 Frankiin Pirozzolo, by his parent/guardian, Sam Pirozzolo Piaintiff Respondent
1" lzaiyah Ewers, by his parent/guardian, Kendra Oke Plaintiff Respondent
12 State of New York Defendant Appellant
13 NYS Board of Regents Defendant Appellant
14 NYS Education Department Defendant (Davids Appellant

only)
15 | City of New York Defendant (Davids only) Appellant
16 NYC Department of Education Defendant (Davids); Appeliant

Defendant-Intervenor

{(Wright)
17 Michael Mulgrew, as UFT President Defendant-Intervenor Appellant
18 Seth Cohen Defendant-Intervenor Appellant
19 Daniel Delehanty Defendant-Intervenor Appellant
20 Ashli Skura Dreher Defendant-Intervenor Appellant




. Attorney Information

« L3

Instructions:  Fill in the names of the attorneys or firms of attorneys for the ) In the event that a litigant represents herself or himself, the box marked “Pro Se”
respective parties. If this form is to be filed with the notice of petition or order to  must be checked and the appropriate information for that litigant must be supplied in the

show cause by which a special proceeding is to be commenced in the spaces provided.
Appellate Division, only the name of the attorney for the petitioner need be
provided.

Attorney/Firm Name: Zachary W. Carter, Corporation Counsel of the City of New York City

Address: 100 Church Street

City: New York State: New York Zip: 10007 Telephone No.:212-356-2500

Attorney Type: [ Retained ] Assigned X Government [1 Pro Se

[J Pro Hac Vice

Party or Parties Represented (set forth party number[s] from table above or from Form C): 15 | 16

Attorney/Firm Name: Eric T. Schneiderman, Attorney General of the State of New York

Address: 120 Broadway, 24™ floor

City: New York State: New York Zip: 10271 Telephone No.: 212 416-8621
Attorney Type: [] Retained [J Assigned X Government [] Pro Se O Pro Hac Vice
Party or Parties Represented (set forth party number[s] from table above or from Form C): 12 13 | 14

Attorney/Firm Name:Jonathan W. Tribiano, PLLC

Address: 1811 Victory Blvd., Suite One

City: Staten Island State: New York Zip: 10314 Telephone No.: 718-530-1445

Attorney Type: X Retained [] Assigned ] Government [1 Pro Se

[ Pro Hac Vice

Party or Parties Represented (set forth party numbers} from table above or from Form C): | 12 [ 3|4 | 5

6 | 7189 10 & 11

Attorney/Firm Name: Strook & Strook & Lavan LLP

Address: 180 Maiden Lane

City: New York State: NY Zip: 10038 Telephone No.: 212-806-5400

Attorney Type: Xl Retained [] Assigned [ Government [J Pro Se

[J Pro Hac Vice

Party or Parties Represented (set forth party number[s] from table above or from Form C): 17

Attorney/Firm Name: Kirkland & Ellis LLP

Address: 601 Lexington Avenue

City: New York State: NY Zip:10022 Telephone No.:212-446-4800
Attorney Type: X Retained [] Assigned [J Government [1 Pro Se [1 Pro Hac Vice

Party or Parties Represented (set forth party number(s] from table above or from Form C): 28 (29 |30 | 31 32 133 34 | 35 | 36
Attorney/Firm Name: Richard Casagrande, Esq., New York State United Teachers

Address: 800 Troy-Schenectady Rd.

City: Latham State: NY Zip: 12110-2455 Telephone No.: 518-213-6000
Attorney Type: X Retained ] Assigned [] Government ] Pro Se [J Pro Hac Vice

Party or Parties Represented (set forth party number{s] from table above or from Form C): 18 | 19 {20 {21 |22 {23 |24 |25

Use Form C for Additionat Party and/or Attomey Information

The use of this form is explained in § 670.3 of the rules of the Appetllate Division, Second Department {22 NYCRR 670.3). if this form is to be filed for an appeal, place the required papers in the
following order: (1) the Request for Appeliate Division Intervention [Form A, this document), (2) any required Additional Appeal Information Forms {Form B, (3) any required Additiona! Party and Attormey
Information Forms [Form CJ, (4) the notice of appeal or order granting leave to appeal, (5) a copy of the paper or papers from which the appeal or appeals covered in the notice of appeal or order granting

leave to appeal is or are taken, and (6) a copy of the decision or decisions of the court of original instance, if any.




r . Blumberas - T465 — RADI, additional appeal information, Form B, JULIUS BLUMBERG, INC.,
nglaulrlg‘maﬁuﬂ; civil case, 2 Dept., 9-93 PUBLISHER, NYC 10013
Supreme Court of the State of New York, Appellate Division : Second Judicial Department

Form B — Additional Appeal Information
Use this Form For Each Additional Paper Covered by the Notice of Appeal to be filed with Form A

Paper Appealed From (check one only):

[0 Amended Decree ] Determination O Order [0 Resettled Order
[0 Amended Judgment ] Finding [0 Order & Judgment [J Ruling

[ Amended Order [J interlocutory Decree [J Partial Decree [J Other (specify):
[ Decision [J  interlocutory Judgment [0 Resettled Decree

[l Decree [0 Judgment [0 Resettled Judgment

Court: Supreme Court County: Richmond

Dated: 3-17-15 Entered: 3-20-15 (Notice of Entry served 3/25/15)

Judge (name in full): Philip G. Minardo Index No.: Consol. Index No. 101105/2014

Stage: [ Interlocutory  [] Final [J Post-Final Trial: [J Yes X No if Yes: [ Jury [J Non-Jury

Description: Briefly describe the paper appealed from. If the appeal is from an order, specify the relief requested and whether the motion was granted
or denied.

Appeal of Decision and Order entered March 20, 2015 (notice of entry received March 25, 2015), in
which the Hon. Philip G. Minardo, J.S.C. denied the defendants’ motion to dismiss the consolidated
actions.

Amount: If the appeal is from a money judgment, specify the amount awarded.
Issues: Specify the issues proposed to be raised on the appeal.

The Court should have dismissed the consolidated actions because the Court lacks subject matter
jurisdiction (lack of justiciability), the complaints in the consolidated actions fail to

state a cause of action upon which relief may be granted (complaints fail to state an Education Article
claim and challenged statutes are constitutional), and the Court should not proceed in the absence of
persons who should have been joined (i.e., all NYS school districts that rely on the challenged
statutes and/or collectively bargained agreements to manage their school districts, and at a minimum,
the Rochester and Albany city school districts, which are named in the complaints).

Description of Appeal

V2.0.080293



AT — - T 482 —~ RADI, additional party and attorney information, Form C, JuLIUS BLUMBERG, INC.,
g[awpmﬂ?ﬂs civil case, 2" Dept., 9-93 PuBLISHER, NYC 10013

Supreme Court of the State of New York, Appellate Division : Second Judicial Department
Form C — Additional Party and Attorney Information

Additional Party Information

No. Party Name Original Status Appeliate Division Status
21 Kathieen Ferguson Defendant-Intervenor Appellant
22 Israel Martinez Defendant-Intervenor Appellant
23 Richard Ognibene, Jr. Defendant-Intervenor Appellant
24 Lonnette R. Tuck Defendant-Intervenor Appellant
25 Karen E. Magee, Individuall and as NYSUT President | Defendant-Intervenor Appeliant
26 | Philip A. Cammarata Defendant-Intervenor Appellant
27 | Mark Mambretti Defendant-Intervenor Appellant
28 | John Keoni Wright Plaintiff Respondent
29 | Ginet Borrero Plaintiff Respondent
30 | Tauana Goins Plaintiff Respondent
31 Nina Doster Plaintiff Respondent
32 | Carla Williams Plaintiff Respondent
33 | Mona Pradia Plaintiff Respondent
34 | Angeles Barraban Plaintiff Respondent
35 Laurie Townsend Plaintiff ‘ Respondent
36 | Delaine Wilson Plaintiff Respondent

Additional Attorney Information

Attorney/Firm Name: Arthur P. Scheuermann, Esq., School Administrators Association of NYS

Address: 8 Airport Park Blvd.

City: Latham State: NY Zip: 12110 Telephone No.: 518-213-6488
Attorney Type: X Retained [J Assigned [J Government [ Pro Se [} Pro Hac Vice
Party or Parties Represented (set forth party number{s] from table above or from Form A): 26 27

Attorney/Firm Name:

Address:
City: State: Zip: Telephone No.:
Attorney Type: [1 Retained [1 Assigned [J Government [J Pro Se [J Pro Hac Vice

Party or Parties Represented (set forth party number{s] from table above or from Form A):

Attorney/Firm Name:

Address:
City: State: Zip: Telephone No.:
Attorney Type: [ Retained [1 Assigned [J Government ] Pro Se {1 Pro Hac Vice

Party or Parties Represented (set forth party number[s] from table above or from Form A):

Form C — RAD! — Civil



a
office of the Riclmond County Clerk - Page 1 of 17 3/24/2015 $:03:03 AM

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND . )
DCM PART 6

HON. PHILIP G. MINARDQ

MYMOENA DAVIDS. by her parent and naturul guardisn

MIAMONA DAVIDS, ef al.. and JOHN KEON] WRIGHT,
Plaintjtfs,
DECISION & ORDER

eral.
-against~
THE STATE OF NEW YORK, ¢r /.,
Defendants, Index No. 101105/14
-pnd-
MICHAEL MULGREW. as President of the UNITED Maotion Nos.! 3580- (08
FEDERATION OF TEACHERS, Local 2, Astiericun o 3581 - 009
Federation of Teachers, AFL-CIOQ, SETH COHEN. ' 3593-010
DANIEL DELEHANTY, ASHLI SKURA DREHER. 3595011
KATHLEEN FERGUSON, ISRAEL MARTINEZ. 3598 - 012
RICHARD OGNIBENE, JR., LONNETTE R. TUCK, ' fé’ A
and KAREN E. MAGEE, Individunily and as President ] 5:5
of the New York Stite United Teachers: PHILIP A. Fox g
CAMMARATA, MARK MAMBRETTY, and THE 4 > §
NEW YORK CITY DEPARTMENT OF EDUCATION, AT O <)
[ntervenor-Defenderits e U ::'
)
Rl SN
N

"The motions lave been consulidated for purposes of dispasition.




0ffice of the Richmond County Clerk -~ Page 2 of 17 3/24/2015 9:03:03 AM

The following papers numbered 1 to 12 were fully submitted on the 14 day of

January. 2015.

Papors
MNutibered

Notice of Motion to Dismiss by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
with Exhibits and Memorandum of Law,
(dated October 28, 2014) 7 s 1

Notice of Motion 1o Dismiss by {ntervenor-Defendant MICHAEL MULGREW, as President
of the UNITED FEDERATION OF TEACHLERS. Local 2, American Fedération of
- Teachers, AFL-CIO,
with Exhibits and Memorandum ol Law,
(dated Qcober 28, 2014)

~ Notice of Motion to Dismiss by Intervenor-Defendonts PHILIP CAMMARATA ard MARK

MAMBRETTL,
with Exhibits and Memorandum of Law, .
(dated October 23, 2014} . . 3

2

Notice of Motion 1o Dismiss by Imervenor-Defendants SETH COHEN, &1 gl
with Exhibits and Memorandum of Law, ’
{dated October 27, 2014) . 4

Notice of Motion 10 Dismiss by Dofendants STATE OF NEW YORK, & al.,
with Affirmation and Supplemental Affirmation of Assistant Attorney Genersl Steven L.
Banks, Exhibits and Memorandum of Law,
{dated Ociober 28, 2013) _ .3
Affirmation in Opjosition of Plaintiffs MYOMENA DAVIDS, ef al. to Defendants and Intervenor-
Defendanis’ Motions to Dismiss,
with Exhibits and Memorandum of Law, :
(dared December 3, 2014), — &

Aftirmation In Opposition by Plaintifts JOHN KEONI WRIGHT, ef al., to Defendants
and Intervenors-Defendants” Motions to Dismiss,
with Exhibits and Memorandum af Law,
{dated December §, 2014) 7

o
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Reply Memomndum of Law by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION, .
(dated December 16, 2014) N . : 3

Reply Memorandum of Law by Intervenor-Defendant MICHAEL MULGREW, as President
Of the UNITED FEDERATION OF TEACHERS, Local 2, Ametican Federation of

Teachers, AFL-CIO, , :

{dated December 15, 2014) . . v 9
Reply Memomndum of Law by Intervenors-Defendants PHELIP CAMMARATA and MARK

MAMBRETT],

{dated December 15, 2014) . 10

Reply Memorandum of Law by Infervenors-Defendants SETH COHEN, et al..
(dated December 15,2014 1

Reply Memorandum of Law by Defendants STATE OF NEW YORK, ,eral., )
(dated December 15, 2014) _ 12

Upon ihe foregoing papers, the abuve-cnumerited mb_tizms rodiémissthe complaint pursuant

o CPLR 3211{a)(2}, (3}, (7). and (10}, by the defendants ind intervenpr-defendants in ¢ach action
" are denied. as héreinafler provided.

This consolidated action, brimght on the bebalf of certin representative public school
children in the State and City of New York, secks, inter alia, a deglavation that varios seations of
the Edueation Law with repard 1o teacher tenure, teacher discipline, .teacht-:r layoffs.and teagher
evaluntions are violative of the Educstion Article {Article X1; §1) of the New York Stale
Constitution. The foregoing provides, in relevant part, that “[t]he legislaiure shall provide for the
maintenance and suppon of @ sysiem of [ree common schiools, wherzin all the children of this state
may be educated.™ {NY Const. An. XI, §1). As construed by plaintiffs, the Education Article
guarantces to all studenis in New York Staw a “sound basic education”, which is alleged to be the

3
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key 1o a promising future, insolar as it adequately prepares students with the ability to realize their

potential, become productive citizens, and contribute to society. More specitically, plaintifls argue
that the State isconstitutionally obligated to, e.g. systemically provide its pupils with the opportunity
to ahtain *“the basi¢ hieracy. calculming, and verbal skills necessary 1o enable {them] 10 eventually
function productively as civic purticipants capable of voting and serving on a jury™ (Campaign for
Fisepd Equity, Ine. v. State of New York (86 NY2d 3067, 316), i.e., “to speak, listen. read and write
clearly and effectively in English, perform basic mathematical caleulations, be knowledgeablaabout
political, economic @nd social institutions and proceduriss in this ¢ountry and abroad, or to acquire
the skills, knowledge, undersinding und ntiitudes necessary to pasticipate in demecratic selfe
government” (id. at 319). More recently. the Court-of Appeals has refined the constitutionally-
mandaied minimum to reguire the teaching of skills that ennble studenis to undwtake Civic
responsibilities meaningfully: to function productively as eivic participants (Campaign for. Fiscal
Gauity. 16s. v. Ste of New York. 8 NY3d 14.20-21). Plaintiffs further argue that the Court of
Appeals has récognized that {he Exducation Anticle requires adesjuate leaching by effective parsonnel

ax the "most impontant” factor in the cffort o provide children with a *sound basic education™ (see

K, 100 NY2d 893, 909).  Witli this o'
background, plaintifls maintaiz that certain idemifiable sections of the Educalion Law fésxe% the
continued, permanent employment of ineffective teachers, thereby falling out of compliance with
the constitutiotial mandate that students in New York he provided with a “sound basic education”. -

Finally, it is claimed thai the judiciasy has been vested with the fegal and moral authority to:ensure:

that this constitutional mandate is honored {see

York. 100 NY2d 902).
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At bar, the statutes challenped by plaintiffs as impalriog compli.ance with the Education
Asticle include Education Law §§1102(3), 2509, 2510, 2573, 2588, 259041, 3042, 3013(2), 3014, and
3020. To the extent relevant, these statutes prdvide, intter alia, tor (1) ‘lhe award of; e.g. tenure of
public school teachers afér a probationary period of only three years; (2) the procedures required.
to discipline and/or remove tenured teachers for inetfectiveness: and (3) the statulory procedure
governing teacher tay-ofs and the elimination of a teaching positions.® In short. it is claimed that
these statutes, both individually end collectively, havi: been proven to hive a negative iipact onthe

quslity of cducation in New York, thereby violuling the stadents' constitutionn! right 16 & “sotnd

basic eduemtion” (see NY Const, A X1, §1).

As alleged in the respective complaints, sections §§2509, 2573, 3012 and 3012(c) of‘the
Education Law, referred to bv plaintiffs ns the “permanent employment statutes™, formally provide,
inter alia, for the gppoimmcnt.m tenure of those probationary teachers who have been found to be
competent, efficient and savisfactory, under the applicable rules of the board of régents addpted .
pursuant to Education Law §3012(b) of ihis article. However, since these teachers are typically
granicd tenure after only three years on probution. plaintifls argue that when viewed in cofjunction |
with the statutory provisions for their removal. tenured teachers are virtually guarsnteed lifetime
employment regardless of' their in-cluss performance or effectivaness, lirthis regoed, itis alleged by
plainiiffs that three years is an inadequite period of time to assess whether a teacher Has

demonstruted or eamed the right to avail him or hersell of the lifelong benefits of tenure. Also

2. The present statutes require that probationary teachers be furloughed first, 2nd the remaining
positions be filled on a seniority basis, £.¢., the teachers with the preatest tenure being the Jast (o
be terminated, For case of reference, this manner of proceeding is known as "last-in, first-out™ or
“LIFO".

3
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MYMOENA DAV] : THE STATE.O

drawn into question are the methods employed for evaluating teachers duriny their probationary

period.

Insupport of these allegations. plaintitfsrely on studies which have shown that it is wnusual
for a teacher to be denied tenure al the end of the prabationacy ‘péﬁod. and that the granting of tenure
in most school districts bs mope of a formality rather then the resull of any niesningful appraisal of
their performance or ability. For statistical support, plointitfsaigue, e.g., that in 2007, 97%; of tenure-
eligible teachers in the New York City schoo] districts were swariled tenure, and that vécent
legislation intended to implement reforms in the evaluation process have had a minimat impact on
this state of affairs. In addition, they note that in 2011 and 2012, orily 3% of tenure-eligible teachers
were denied tenure.

With regard to the methods Tor e\;aluuting teacher effectivencss prior to an award of jentre,
plaintiffs maintain that the recemly-implememed Annual Professionsl Performance Review
("APPR”), now used to evaluate leachers and principalsi5 an unrelinble and ind{'n)cl‘ measure of
teacher effectiveness, since it s based on students’ performancs on standardized tesis, other focally
selected (Jf.e., non-slandardized) measures of student achieveinent, and elassroom abservations by
adniinistrative s1aff, ;vhich are clearly subjective in nature. On this issue, plaintifls aote that 60%
of the scored review on an APPR is based on this finel erifcrion, making for s non-ihiform,
superficial and deficient review of eflective tesching that générﬁlly fails o identify ineffective
teachors. As support of this postulste. plaintiffs refer to siudi-es thut have showr that in 2012, only
[9% of teachers were rated “ineffecive™ in New York (as compared to the 91.5% who were rated a3

“highly effective” or “effective™), while anly 31% of students 1aking the standardized tests i1 English

Language Arts and Math met the minitnum standard for proficiency.  As a further example,
6
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plaintiffs allege that only 2.3% of teachers eligible for tenure between 2010 and 2013 received 2 finnl
rating of “ineffective™, even though 8% of teachers had low attendance. and 12% received low
“value added” ratings.  Notably, thesc allegations are merely representative of the purporied facts '
pleaded in support of plaintiffs” challenge to the tenure laws, and are intended simply to itlustraid
the statules’ relinnce on some of the more superficial e;nd antificial means of aysessing teacker
effectiveness, leading 10 an award of lenure without @ sufiicient demenstration.of merit. Eschof'the
above arc alleged lo operate to the detriment of New Yotk students.’

With regard 1o plaintiffs™ challenge w thuse sections of the Education Laws which address
the matter of disciplining or obtaining the dismissal of a enured teacher, it is alleged that they, (o6,
opemte to deny children their constitutional right to a “sound basic education”, As pleaded, these

statutes are claimed fo prevent school administrators in New York from dismissing teachersor poos -

performance, thereby forcing the retention of ineffective teachers 1o the detriment of their studenis,

Among other impediments, these statutes are ¢laimed to afford New York teachers “super™ due

process rights before they may be terminated for unsatisfactory performance by reguiting i
inordinate number of procedural sieps before any action can be taken. Among the banders clted are
the lengthy investigation periods. protmcted hearings. and antiquated grievance procedures and

appeals, all of which are claimed to be costly and lime-consuming, with no guaranty thitt an
undemperforming teacher will actially be dismissed. As a result, dismissal proceedings-aie alloged
1o be rure when based on unsatistactory performance alone, withscant charice of sucéess. According

to plaintiffs, the cumbersome nature of dismissal proceedings operates as a strong disincentive for

} Also worlly ol note in this rcgafd is plaintiffs” allegation that most of the teachers
unable to satistactority complete probation are asked 1o extend their probation 1erm.
7
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administrators atlempting to abtain the dismissal of inefYective teacticrs, the regult of which s thot
their retention is virtually assured.

Pertinent fo this cause of action, plaintifs rely upon the results of a survey indicating that
48% of distcicts which had considered bringing disciplinary ¢harges ut least once, declined 10 do so.

In addition, it was reported that between 2004 and 2008, each disciplinary proceeding took an

average of 502 duys to complete, ang between 1995 and 2006, dismissal proceedinps based .on
allepations of incompetence ook an average of 830 days to complete, at a cost of $313,000 per
wacher. It is furiher alleped that more often than not these proceedings allow the ineffective
teachers to return to the classroom, which deprives students of their constimutional right 1o n“sound
basic education™.

Finally, plainiiffs allege that the so~called “LIFO™ states {Education .an §§2585§r25f0,
2588 and 3013) violate the Bducation Article of the New York State Constitution in that ﬁi’cy%im‘
failed. and will continue to fail 10 provide children throughont the State with a ‘;sbund. basic
education”. In pariicular, plain(iYs maintain that the foregoing sections of the Education Laws
creute & seniority-based layofT system which operates withoﬁ tegard 1o 4 teacher’s pc.rfcm'unce,
offectiveness or quality, and prohibits administrators (fom t2king teather quality into aceount when
implementing layolfs and budget cuts. [n combination, these stalules are afleged 10 permit
inefective teachers with grenter seniarity 1o be retained without any consideration of the‘needs of
the students, who are collectively disudvantaged. It is alsoclaimed thatthe LIFO statutes hinder the

recruitment and retention of new teachers, a fai]urc; which was cited by the Court of Appesls (albeit

on other grounds) as having a negative impact on the constitutional imperative (Campsign for Fiscal
Equity. Inc. v. State of New Yaork, 100 NY2d at 909-911).

8
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In moving to dismiss the compliims. defendants ang intervenor-tefendunts (hereinafter
cotlectively referred to as the “movanis™) singly and jointly, scek dismissal of the complaints on the
grounds (1) that the counts are not thie proper forurn in which10 bring ;thc claims, i.e., thot they-are
nonjusticiable; (2) that the stated grievances should be brougin before the state legisiature; and.(3)

that the courts are not permitted 1o substitute their judgmeni for that of u tegiglative body as o the

wisdom and c%pedicncy of legisiaiion (see e.g.
— Miscld — 2012 NY Slip Op 32979 [U]{Sup Ct Albany Co]). Tn brief] it is argued that teacher
tenure and the other statutes represent 0 “legislative expression of afirm public policy determination
that the inmerest of' the public in the education of our youth can best be sérved by [the present] system
[which is| desigrred to foster academic freedom in our schools and 1o protect competent t¢achess
from the abuses they might be subjected 10 if they could be dizmissed at the whitn of their
supervisors™ (Ricea v Board of Edy. 47 NY2d 385, 391). Thus, it is claimed that the policy-
decisions made by the Legislature arc beyond the scope of the Judicinl Branch of government.
Itis Further claimed that if thiese stanstes violaicd the Fducation Article of the Constitution,
the Legislature would have redressed ihe issue long ago. To the contrary, teiuse laws have, been
expanded throughout the years, and have been amended on severaf occasions in order to Impose now
comprehensive stundards for measuring o teachier’s performsmee, by, e.g, measunng student
achicvement, while fulfilling the principal purpose of these statutes, Le., 1o protect wnured ieachers
{rom official and bureaucratic caprice. 1 brief, it is movants’ position that “lobbying by liigation”
for changes in educationnl policy represents an incursion on the province of the Legislative and

Exccutive branches of the povernment, and is an improper vehicle through which to obtain changes

in education policy. Accordingly. while conveding thar there may be some room for judicial
9
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encroachment, educationnl policy is said 10 rest with the Legislature.

Movants also argue that the complaints Sail 1o state a cavse of action.  In this regard, it is
claimed that in order to state o valid cause of action under Article XL o plaintiff must allege two
elements: (1) ihe deprivation of a sound basic education, and (2) causes atiributable to the State {(see

L 4 NYId 177, 178-179). Moreover, the ¢rux

of 8 clsim under the Education Article is said 1o be the failure of the stawe to “provide for the

maintenance and suppon™ of the public school system (Paynier v. State of New York, 100 NY2d

- T

434, 439 {internal quotation marks oraitted | New York State Assn

v, State of New York. 42 AD3d 648, 652).  Here, it is claimed that the respective complufnts ane

devoid of nny facts wending to show that the failure 1o offer 2 “sound basic education™ {5 cansally
cannected to the Staie, rather than, as claimed. administered locally,

The movants also argue that the State's responsibility under the Education Aticle i to
provide minimally adequate. funding. resources, and educational supports 1o make basic lxaming
passible, i.e, the requisite Junding and resources to make possible “u sound basie cducation
consisi{ing] of the basic literscy, calculating and verbal skills necessary to enable ¢hildren to
eventually function productively as civic participants copable of voting and serving on a Jury”
(Pavaler v. State of Naw York, 100 NY2d at 4394140}, On this analysis, it is.alleped 10 be the
ullimmc‘mﬂponsibili‘ty af the local sehool districts W regulate their curriculae in order 10 -cffect
compliance with the Education Article while respecting “vonstitutiona) principle thin districts make

the. basic decision on ... operating (heir own schools™ {New iy ] ion.v. S

New York. 4 NY3d at 182). Thus. it is the local districts rather thun the State which is responsible

for recruiting, hiring. disciplining and otherwise manuging its teachers. For example, the APPR,
H)
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implemented to measure the effectiveness of tenchers and principals, reserves 80% of the evalustion
criteria for nepotiation between the local school district and its relevant adminisirutor and uniops.
Movants drgite that these detamuinations do not canstitute sfate action.

In addition, movants argue that both complaints fail to stste a cause of action because they
are riddled with vagut and conclusory ullegations regarding their claif that the tenureand other liws
comsbine (o violeie the Education Article, basing their causes of action on (1 alleged “spevious
statistics” regarding the number of 1eachers receiving lenure, (2 the alleged cost of fenminating.
feachers for inefTectiveness. (3) inconclusive surveys of school edministrators on the reasons why
charges often arg not pursued, and (4) @ showing that the challenged statuies result in & denia) of u
ssound hasic edueation™.  According 10 the movants. none of these atlegations are sulficient to
establish the unconstitutionality of the subject suntuwes, fe., i tha; !};ert exists no sational and
compelling buses Tor the challenged probationnry. tenure and seniorily siatutes.

Also said 1o be problesmaric nre plaintiffs’ cunc)uson" statemmients that students in New York
are somehow receiving an insdequate education due io the retention ol ineffective educators becausé
of ihe challenged sistutes. Moreover, while plaintilfs arpue that public cducation is plagued by an
indeterminate nuntber of “ineffcetive teachers™, they fail to Idemify any such teachers; the actual
percentage of ineffective educators: or U selationship between the presence of these allegedly
ineffective reacthiérs and the Hailure to pﬁ:vidc school childres with a minimally adequate education,
Accordingly, movanis claim that merely because gomg of the 250,000 teachers licensed fo teach in
New York may be insffective, is not a viable basis for climinating these basic safeguards for the
rcmniniﬁg tcachers. 1n brief, movanis maintain that aside from vague references to ingffective

teachers @nd “cherry-picked” stutistics without wider significance, the plaintiffs have dong litheto
1
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dembnstrate that the plleged problem s one of constitutional dimension.

Movanis also argue thai the action should be dismissed for the [nilure to joln necessary parties
as required by CPLR 1001 and 1003, Inthis regard. itis claimed that since the refiel which plaintifls
seek would affect sll school districts across the state. this Court should cither order the joinder of
every school district statewide, or dismiss the oction. [n addition, the movants argug that plaintfls
have fuiled 1o allege inj ury-in-fact, and that the claims which they do make are either not ripe or foil
to plead any imminent or specilic harm. More importantly. the compiaints ail 1 1ake into accoun!
the revent amendments 1o these statutes. which are claimed to render all of their cliims mool {sze
generally Husyein . Suare of New York, 81 AD3d 132). [n the alternative, 11 is alleged thigt the
subject statutes are monny, infer alie, to protect school district employces from drbitrary tefmination

rather than the gencral public or its students (bt see Chigra v, Town of New Castle, — AD3d -, 2013

NY Slip Op 00326, *21-22 [2d Deptih

Fimdly, defendurts the STATE of NEW YORK, the BOARD OF REGENTS: OF THE
UNTVERSITY OF THE STATE OF NEW YORK. MERRYL HL TISCH. in her official capacity as
Chancelor of the Baard of Regents ol the University of the Siate of New York; and JOHN B.KING,
in his officinl capacity us the Commissioner of Education of the State of New York and President of
the University of the State of New York. argue that complainis as apainst them should be dismissed
since they were pot invalved it the enactment of the chailenged statutes and eannot grant the teliel
nequested by plaintilt.

The motions 1o dismiss are granted to the extent that the causes of uciion againgt MERRYL

H. TISCH and JOHN B. KING, in their oflicial capacities as Chancellor and Commissiuner @re
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severced and dismissed, the balance of the motions are denied.*

The luw is well settled that when reviewing n maotion to dismiss pursuant 1o CPLR 321 1{a)(7)
for fuilure to state a cause of action, a court “must aceept as true the tacts as alleged in the complaint
dnd any submissions in opposition 10 the motion, accord plaintffs the benefit of cvery posiihle
fuvarable inference and [without expressing any opinion as (o whether the truth of'the sllegations san
be established at trial ], determine vnly whether ti-)c facts as alleged fit within any cognizable tegal
.. 96 NY2d 409, 414; xee Sanders v. Winship, 57

theory™ (
NY2d 391, 394). Aceordingly, “the sole criterion is whether the pleading states a cause of action,
and if from its four corners factual allegations (can be] discerned which Laken together manifest any
cause of action cognizable at law the motion ... will fnil” (Gupgenheimer v, Glazburg. 43 NY2d 768,
275). However, where evidentinry material is considered on the motion, “the criterien (becomes]
whether the proponent of the pleading hus a cause of actian. not whether hie for she] has stated oie,
and, unless it has been shown that a material firet as claimed by the pleader 1o be one is not a fact at
all and, unless it cun be said that no significant dispute exists regarding it”, the motlonmust be denied
(). Here, it is the opinion of 1his Court that the complaints are sufficiently pleaded to avold
dismissal.

The core of plaintifts” arpument vt bar is that schoo! children in New York State are heitig
denied the opportunity tor a “sound basic educntion” -4 n resull of teacher renure, discipliric and

seniority laws (see Education Laws §§2573, 3012, 1103(3), 3014, 3012. 3020, 2510, 2583, 2588,

* Claims against municipal officials in their otficisl capacitics are really claims against
the mumupahtv and are lhcm furc redundant w hcn the mumcxpalm Is also named as a defendant
: : : jes, 86 AD3d 183, 188).

{sce




Office of the Richmond County Clerk - Page 14 of 17 3/24/2015 9:03:03 AM

3013). While the papers submitied on the motions to dismiss undoubtedly explain that the primary
purpose of these statutes is 1o provide employment security, protectieachers from arbitrary dismissal,
and atiract anid keep vounger teachers, when alTorded a liberal construction. the facts n‘ilegcd in the
respective camplaints are suflicient to state a cause of action for n judgment declasing that the
challenged seetivns of the Education Law operste to deprive students ofl a “sound basic eduddtion™
in violation ol Article X1 of'the Newe York State Constitution, i.e., that the subject tenure laws-permit
incfective teachers o rémuain in the classroom; that such ineffective teochers continue 1o teach in
New York due 1o statutory impediments to their discharge; and that the problem is exacerbated by
the statutorily~cstablished “LIFO™ system dismissing teachers in response 10 mandated lay-offs and-
budgelary shortfalls. [n oppositivn, none of the defendunts or intervenordefendants have
demonstrated that any of the materinl Facts alleped in the complaints are untrue.

I is undisputed that the Education Adicle requires “[tJhe legislature {to] provide: for the
maintenance and suppon of a system of frec commion schools, wherein all fhu children of thisstale
may be educated.™ (NY Const. Art. X1, §1). Moreover, (his Article has been held to gparantee-al]
students within the state a “sound basic education”, which is recognized by all to be the key to a
promising futute, preparing children to realize their potemial, become productive. citizens, and
contribute to society. In this regard. it is the stale’s respensibility to provide minimally adequate
funding, resources, and educational supports 1o muke basic leaming possible, i.e.,” the basic literacy,
calculating and verbal skills necessary to enable children to éventuslly function productively ascivic

160 NY2d at

participants capable of voting and serving on a jury™ {
440}, which has been judicially recognized to entitle children 1o “minimally adequate teaching of

reusonubly up-to-date basic curricula ... by suflicient personnel adequately trained 10 1each those
14
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subject areas”™

has been held that the siate mav be called 1o account when it fails in its obligution to meet minimum

constitutional standards of educational quality fsee ¥
York. 4 NY3d at 178}, which is capable of nieasurement, ns alleped, by, inrer alia, sub-siandurd test
resulls and falling graduation mtes (1)) lha; plaintiffs have aribuied to the impact of certain
legislation,

Mare to the point, accepting as true plaintifls' atlegafions of serious deficiencies in tencher
gquality: its negative impact oni the performance of students; the vele played by subject stanutes i
enabling ineffective teachers to be granted wnure and in allowing them to continue teaching despite
ineffective rilings and poor job performance; a legislatively prescribed. rating System that is
inadequaie w identify the traly ineffective teachers: the direet effept that these dﬁﬁqgencics haveon
a student s right 1o ceceive a “sound basic education™; plus the statistieal sudies and :survey.s cited In
suppornt theresf are sufficient to make out a prima facic ease of constitutional ditension conneeting

the retention of ineffective teachers to the Jow performarice fevels exhibited by New York students,

v

g, 8 lack of proficiency in math and enplish (see G

York, 100 NY2d at 910). Ones it is dewermined that plaintifts may be-emiled o relief uoder any

reasonible view of the fucts stated, the court’s inquiry is compléte and thie complaint must be declored

fegally sufficient (vee ;, 86 NY2d at 318).

The Court alse tinds the matier before it ta be justiciable since a declariatory judgment action
is well suited to, e.g., Interpret and safeguard constitutional -rights and réview the acls of the other
branches of governmens, not for the purpose of making policy decisions, bul o preserve the

constitutional rights of its citizenry {see C




Office of the Richmond County €Clerk - Page 16 of 17 3/24/2013 5:03:03 RM

MYMOENA DAVIDS, et al. v. THE STATE OF NEW _YORK. ¢ial.
NY2d a1 931).

With regurd (0 the issue of stznding, in the opinion of this Court, the individually-named
pluintifTs clearly have standing 1o assert their claims as siudents avending varivus publie schools
within the State of New Yosk who huve been ot are being injured by the deprivation of their
constitutional right to receive 1™ sound basic education”, which injury, itis claimed will continug into
the fulure so long as the subject statutes continue to operale in the manner stated. Further details
regarding the individual plaintiffs’ purponed injuries van certainly be asceriained during discovery.
Mareover, since these children are the intended beneficiaries of the Edueation Article, in thre upirtion
ol this Coust, they are clearly within the zone of protected iniervst.

Only recently have the conns recognized the right of plaintifis to seek mdress and not have
the courthouse deors closed at the very inception of an action where the pleading_ mects the minimal

ork, 86 MNY2d at

standard to avoid digmissal (yee
318). This Court isin complete agrecment with this sentiment and will not close the courthouse doar
w parents and children with viable constitutional claims {see Hugsgin v. State of New York, 19 NY3d
£99). Manifisstly, movants® attempted challenge 1o the merits of plaintifls” lawsuit, including any
constitutional challenges 1o the sectivns of the Education Law that are the subjeet of this Jawsull, is
& matter for another doy. folowing a further developrent of thie record.

The balaice of the arguments tendered in support of dismissal, including the joinder of other
parties, hove been considered and rejected.

Agcordingly. it is

ORDERED 1hat the motion (No. 3598 - 012) of defendant-intervenors MERRYL H. TISCH.

in her official capacity as Chancellor of the Board of Regents of the University of the State of New
16
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York. and JOHN B. KING. in his ofiicial capacity s the Commissioner of Education of the State of
New-York und President of the University of the State of New York ¥s gramed: and it is further

ORDERED that the causes of action against said individuals are hereby severed and
dismissed; and it is further

ORDERED that the balunce of the motiops are denied; and it is further

ORDERED that the clerk shall enter judgment accordingly.

ENTER,

Dalcd;‘M¢{_/?‘ ;0,(

GRANTED
WAR 17 200

STEPHEN J. FIALA
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