SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND

MYMEONA DAVIDS, by her parent and natural guardian,
MIAMONA DAVIDS, ERIC DAVIDS, by his parent and
natural guardian MIAMONA DAVIDS, ALEXIS PERALTA, by
her parent and natural guardian, STACY PERALTA, by her
parent and natural guardian, ANGELA PERALTA, LENORA
PERALTA, by her parent and natural guardian ANGELA
PERALTA, ANDREW HENSON, by his parent and natural
guardian CHRISTINE HENSON, ADRIAN COLSON, by his
parent and natural guardian JACQUELINE COLSON, DARIUS
COLSON, by his parent and natural guardian, JACQUELINE
COLSON, SAMANTHA PIROZZOLO, by her parent and
natural  guardian SAM  PIROZZOLO, FRANKLIN
PIROZZOLO, by her parent and natural guardian SAM
PIROZZOLO, 1ZATYAH EWERS, by his parent and natural
guardian KENDRA OKE,
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THE STATE OF NEW YORK, THE NEW YORK STATE
BOARD OF REGENTS, THE NEW YORK STATE
EDUCATION DEPARTMENT, THE CITY OF NEW YORK,
THE NEW YORK CITY DEPARTMENT OF EDUCATION,
JOHN AND JANE DOES 1-100, XYZ ENTITIES 1-100,
Defendants,
-and-

MICHAEL MULGREW, as President of the UNITED
FEDERATION OF TEACHERS, Local 2, American Federation
of Teachers, AFL-CIO,
Intervenor-Defendant,
-and-

SETH COHEN, DANIEL DELEHANTY, ASHLI SKURA
DREHER, KATHLEEN FERGUSON, ISRAEL MARTINEZ,
RICHARD OGNIBENE, JR., LONNETTE R. TUCK, and
KAREN E. MAGEE, Individually and as President of the New
York State United Teachers,
Intervenors-Defendants,
-and-

PHILIP A. CAMMARATA and MARK MAMBRETT]I,
Intervenors-Defendants.
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JOHN KEONI WRIGHT; GINET BORRERO; TAUANA
GOINS; NINA DOSTER; CARLA WILLIAMS; MONA
PRADIA; ANGELES BARRAGAN;

Plaintiffs,
- against —-

THE STATE OF NEW YORK; THE BOARD OF REGENTS
OF THE UNIVERSITY OF THE STATE OF NEW YORK;
MERRYL H. TISCH, in her official capacity as Chancellor of
the Board of Regents of the University of the State of New
York; JOHN B. KING, in his official capacity as the
Commissioner of Education of the State of New York and
President of the University of the State of New York;

Defendants
-and-

SETH COHEN, DANIEL DELEHANTY, ASHLI SKURA
DREHER, KATHLEEN FERGUSON, ISRAEL MARTINEZ,
RICHARD OGNIBENE, JR., LONNETTE R. TUCK, and
KAREN E. MAGEE, Individually and as President of the New
York State United Teachers,
Intervenors-Defendants,
-and-
PHILIP A. CAMMARATA and MARK MAMBRETTI,
Intervenors-Defendants,
-and-
NEW YORK CITY DEPARTMENT OF EDUCATION,
Intervenor-Defendant,
-and-
MICHAEL MULGREW, as President of the UNITED

FEDERATION OF TEACHERS, Local 2, American Federation
of Teachers, AFL-CIO,

Intervenor-Defendant.




PLEASE TAKE NOTICE, that Intervenor-Defendant Michael Mulgrew, as President of
the United Federation of Teachers, Local 2, American Federation of Teachers, AFL-CIO, hereby
appeals to the Supreme Court of the State of New York, Appellate Division, Second Department,
from the Decision and Order dated March 12, 2015 (and entered March 20, 2015), a copy of
which is annexed hereto, denying Intervenor-Defendant’s Motion to Dismiss the Complaints.
Defendant appeals from each and every part of said Order and from the whole thereof, with the
exception of the portion of the Order dismissing Defendants Meryl H. Tisch and John B. King.
April 23, 2015

STROOCK & STROOCK & LAVAN LLP

~o (DALY
A %erw (" Ny, u /’(\\

Charles G. Moerdler

Alan M. Klinger

180 Maiden Lane

New York, New York 10038
(212) 806-5400

-and-

Adam S. Ross, Esq.

Carol L. Gerstl, Esq.

United Federation of Teachers
52 Broadway

New York, NY 10004

Co-Counsel for Intervenor-Defendant UFT
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND .
DCMPART &

MYMOENA DAVIDS. by her parent and naturol guardiun
MIAMONA DAVIDS, ¢r al., and JOIN KEONI WRIGHT,
JHON, PHILIP G. MINARDO
Plaimtiffs, '
_ DECISION & ORDER

et al.,
-against-
THE STATE OF NEW YORK, eral.,
Defendunts, Index No, 10 105/ 4
-and-
MICHAEL MULGREW., as President of the UNITED Motion Nos.! 3580 - 008
FEDERATION OF TEACHERS, Local 2, American 3581 - 009
Federation of Teachers, AFL-CIO, SETH COHEN, 3595 -010
DANIEL DELEHANTY, ASHL SKURA DREHER, 3595 - 011
KATHLEEN FERGUSON, 1SRAEL MARTINEZ, 3598 - 012 3
RICHARD OGNIBENE, JR,, LONNETTE R. TUCK, 2 oo
and KAREN E, MAGEE, Individually and as President ] *:5
of the New York State United Teachers, PHILIP A. B4
CAMMARATA, MARK MAMBRETT], and THE ‘ & ’é ==
NEW YORK CITY DEPARTMENT OF EDUCATION. RS G
Intervenor-Defendants. " U ...7
’ ;.; C%T .l\ ;x

"The motions have been consolidated for purpases of dispasition
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MYMOENA DAVIDS, clal. v THE STATE OF NEW YORK, ¢l al,
The following papers numbered 1 to 12 were fully submitted on the 14% day of

January, 2015.

Papers
Nurtibered

Notice of Motion to Dismiss by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEFARTMENT OF EDUCATION,
with Exhibits and Memorandum of Luw,
(dated Qetober 28, 2014) . _ . L

Notice of Motion 10 Dismiss by Imervenor-Defendant MICHAEL MULGREW, as President
of the UNITED FEDERATION OF TEACHERS, Local 2, American Federation of
- Teachers, AFL-CIO,
with Exhibits and Memorandum of Law,
(dated Qctobier 28, 2014)

Y

Notice of Motion to Dismiss by Intervenor-Defendants PHILIP CAMMARATA and MARK
MAMBRETTI,
with Exhibits and Memorandum of Law,
(dated October 23, 2014) v 3

Notice of Mation 1o Dismiss by Imervenor-Defendants SETH COHEN, &1 e,
with Exhibits and Memorandum of Law,
{dated October 27,2014} ‘ v R _ A

Natice of Motion o Dismiss by Defendants STATE OF NEW YORK, e o,
with Affirmation and Supplemental Affirmution of Assistant Attorney Generul Steven L.
Banks, Exhibits and Memorandum of Law, B
{dated Ociober 28, 2014) — )

Affirmation in Opposition of Plainiffs MYOMENA DAVIDS, ef af. to Defendants and Intervenor-
Defendanis’ Motions to Dismiss,
with Exhibits and Memorandum of Law,
(dated December 3, 2014) . e . . ¢

Affirmation in Opposition by Plaintifts JOHN KEONI WRIGHT, er al.. to Detendants
and Intervenors-Defendants’ Motions to Dismiss,
with Exhibits and Memoranduns of Law,
{dated December 5, 2014y ____. . 1

t-J
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Reply Memommndum of Law by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION, _
(dated December 16, 2014) o ) 2

Reply Memorandum of Law by Intervenor-Defendant MICHAEL MULGREW, as President
Of the UNITED FEDERATION OF TEACHERS, Local 2, American Federation of
Teachers, AFL-CIQ,

(dated December 15, 2014) ‘ | _ . b4
Reply Memorandum of Law by Intervenars-Defendants PHILIP CAMMARATA and MARK:

MAMBRETTI,

(dated December 15, 2014) 10

Reply Memorandum of Law by Intervenors-Defendants SETH COHEN, e/ all.
{dated December 15, 2014) . 1

Reply Memorandum of Law by Defendants STATE OF NEW YORK, ,et al.,

{dated December 15, 2014) 12

Upon the forepgoing papers, the sbove-enumerated motions o dismiss the complaintpursuant
to CPLR 321 1ta)(23, (3), (7). and (10), by the defendunts and intervamor-defendants in ¢ach aciion
are denied, as hiereinatter provided.

This consolidated action, brought on the bebnit of Gertain reproseniative public school
children in the State and Chy of New York, secks, iner alfu, & declaraiion that vorious sections of
the Education Law with regard to teacher tenure, teacher discipline, .tea'c?hé.r layoffs.ond tegcher
evaluations gee violative of the Education Article (Anticle XI, §1) of the New York State
Constitution. The foregoing provides, in relevant part, that “{t}he legislntire shall provide for the
maintenance and support of 4 system of free common scheols, whetein all the children of thivstate:
may be educated.” (NY Const. Art. X1, §1). As construed by plaintiffs, the Education Article
guarantees 1o all students in New York State a “sound baslc education”, which tsateged 1o be the

3
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key to a promising [uture, insolar as it adequately prepares students wﬂh the ability to realize their
potential, become productive citizens, and contributé to society. More specifically, plaintiffs argue
that the State is constitutionaily oblipated to, e.g. systemically provide its pupils with the opportunity
to obtain “the basic leracy, calculating, dnd verbal skills necessary 1o enable [th‘enﬂ 10 eventunlly
function productively as civic participanis capable of voting and serving on-a jury” (Campaign for

sw York (86 NY2d 307, 316), L.e., “1o speak. listen. read and write

clearly and effectively in English, perform basic mathematical calculations, be knowledgeable about
political, economic and social institutions and procedures in this country and abroad, of 1o acquire
the skills, knowledge, understunding and otiitudes necessary o participote in demeocratic self-
government” (id. a1 319). More recentiy. the Count of Appeals has refined the constitutionally-

mandated minimum to require the teaching of skills that ermble students to undertake vivic

responsibilities meaningfully: to function productively ‘s civic participants (

ENY3d 14.20-21). Plaintiffs further argue that the Court of

Appeals lins recognized that the Education Anticle requires adequate teaching by effective personnel
as the “most important” factor in the ¢ffon to provide childeen with & “sound basic education” (see¢
Campaign for Fiseal Equity, Inc. v. State of New York,. 100 NY2d 893, 909). Wit this ss’
background, plaintitts maintain that certain identifiable sections of the Bducaiion Law foster the
continued, permuncni caplovment of ineffective teachers, thereby fulling out of compliance with
the constitutional mandate thut students in New York he provided with a “sound basic education”.

Finally, it is claimed that the judiciary has been vested with the legal and moral authority lo.ensure

Y that this constittional mandate is honored (see ¢

Yark, 100 NY2d 902
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MYMOENA DAYIDS, et al, v. THE STATE OF NEW YORK. ctal.

At bar, the statutes chajlenged by plaintiffs as impalring compliance with the Education

Article include Education Law §§1102(3), 2509, 2510, 2573, 2588, 2590+, 1012, 3013(2), 3014, and
3020. To the extent retevant, these stattes provide, inter alla, for (1) the award of, e.g, tenure of
public school teachers after a probationary period of only three years: {2) the procedures required-
to discipline andfor remove tenuret! teachers for ineffectiveness; and {3) the statutory procedure
governing teacher lay-offs and the elimination of'a teaching positions.” In short. it is claimed that
these statutes, both individually and collectively, have been proven fo havea negative impact on the
quality of education in New York, thereby violating the students’ constitutionu! right to a “sourd
basic educution” (see NY Const, Art. X1, §1).

As alleged in the Tespective complaints, sections §62509, 2573, 3012 and 3012(c) of the
Education Law, referred to b;} plaintiffs es the “permanent employment statutes™, formally provide,
inter alia, for the appointment 1o tenure of those probutionary teachers who have been found 1o be
competent, efficient and savisfectoty, under the applicable rules of the board of regents adopted
pursuant to Education Law §3012(b) of this article. However, since these teachers are fypically
grantcd tenure after only three years on probation, plaintifls argue that when viewed in conjunction |
with the statutory provisions for their removal. waured teachers mre virfually guarnteed Iif‘cg_img--
employoient regardiess of their in-cluss performance or elfectivencss. It this regard, it is alleged by
plaintiffs that threo years is en inadequate period of time 1o assess whether 4 teacher hos

demonstrited or carned the right 1o avail him or herself of the }ilelong benefits of tenure. Also

2, The present statutes require that probationary teachers be furfoughed first, and the remaining
positions be filled on a seniority basis, i.¢., the teachers with the greatest tenure being the last (o
be terminated. IFor ease of reference, this manner of proceeding is known as “last-in, first-out™ or
“LIFOY

3
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MYMOENA DAVIDS, et al, v. THE STATE OF NEW YORK, et ul,

drawn info question are the methods employed for evaluating teachers during their probationary

period.

In support of these allegutions. plnintiffs rely on studies which have shown thpt it is unusual

for & tencher o be denied tenure at the end of the probationary period, and that the granting of teaure
in most school districts is more of a Tormality rather than the result of any niesningful appreisal of
their performance orability. For sutistical support, pleintitTsargue, e.g., that in 2007, 9T% of tenure:
eligible teachers in the New York City school districts were awnrded tenure, and that recemt
legislation intended to implement reforms in the evaluation process have had a minimal impact on
this stote of affitirs. Inaddition, they note that in 2011 and 2012, only 3% of tenure-eligible teachers
were dented tenure.

With regard to the methods tor evaluating lcabher effectiveness prior t an award of ienure,
plaintiffs maintain that the recemiy-implemented Annual Professional Performunce Review
(“APPR™), now used to evaluate teachers and principals s an unreliable and indirect measure of
teacher effectiveness, since it is based on students’ performance on standandized tests, othcr'itacally
seletted (i.e., non-standardized) measures of student achieveiment, and elassyoom observations by:
administrative siaft, which are clearly subjective in nature, On this issue, plaintiffs note that 60%
of the svored review on an APPR is based on this final criterion, making for o non-uritformy
superficial and deficient review of effective teaching that gen‘erﬁlly fails to idemtify inetfecive
teachers. As support of this postulate. plaintiffs refer 1o studies thut have shown thal in 2012, only

9% of teachers were rated “ineffective” in New York (as compared 10 the 91.5% who were rated as
“highly ¢ffective” or “eifective™), while anly 31% of stodents taking the standurdized wsts i English

Language Arts and Math met the minimum standard for proficiency.  As a further example,
6
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plaintifis allege that only 2.3% of teschers eligible for lenure between 2610 and 2013 received a final
rating of “ineflective”, even though §% of teachers had low nitendance, aud 12% received low
~value added” ratings. Notably, these allegations ure mertly tepresentative of the prrporied.facts
pleaded in support of plaintffs’ challenge to the wnure laws, and gre intended simply to illusiraté
the statutes” seliance on some of the more superficial énd artificial means of assessing teacher
effectiveness, leading to an award of tenure without a sufficient demanstration of merit. Eachof the
above arc alleged 1o operate 1o the detriment of New York siudents.”
With regard to plaintiffs’ challenge 1o those sections of the Education Laws which address

the matter of disciplining or obtaining the dismissal of a tenured teacher, it is alleged that they, 100,
operate to deny children their constitutional right to a “sound hasic cduestion”, Asplended, these
statutes are claimed to prevent school administrators in New York from dismissing reachers.for poor
performance, thereby foreing the retention of ineffective teachers 1o the detriment of their students.
Among other impediments, these statutes are claimed to afford New Yark enchers “super™ due
process rights before they may be terminated for unsa‘tisfacwry performance by requiring. an
inordinate number of procedural steps before any action can be taken. Among the barriers cited are
the lengthy investigation periods, protscted hearings. and antiquated grievance procedures and
appeals, all of which are claimed 1o be costly and tme-consuming. with no guaranty that an |
underperforming teacher will actially be dismisscd. As o result, disinizsal prbw.:dings-a& alteged

. to be rare when based on unsatisfactory performanee alone, with scant chance of sucgess. According

to plaintiffs, the cumbersome neture of dismissal proceedings operaies as i strong disincentive for

* Also worthy of note in this regand is plaintiffs” allegation that imost of the teschers
unable to satisfactorily complete probation are asked to extend theix probation wrm.
‘ 7
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MYMOENA DAVIDS, ¢t al. v, THE STATE OF NEW YORK, «tal.

administrators altempting to abtain the dismissal of inefTecrive wachiors, the rosult of which is that

their retention is virtually sssured.

Portinent to this cause of action, plaintiffs rely upon the results of 8 survey indicating that -
48% of districts which had considered bringing disciplinary charges at least once, declined to do so.
In addition, it was reported that between 2004 and 2008, each disciplinary proceeding look an
average of 502 days to complete, and between 1995 and 2006, dismissal proceedings hased on
allcgations of incompetence: took an average of 830 days to complete, nt a cost of $313,000 per
teacher. It is further alleged that more often than not these proceedings allow the ingfTective
teachers o return to the classroom, which deprives students of their constintional right toa “sound
basic education”.

Finally, plaintiffs allege that the so-alled “LIFO" statutes (Education Low §_§25-85'.»25‘f0.'
2588 and 3013) violate the Hducation Article of the New York State Constitution in that they hmve
fuiled, and will continue 1o fail 1o provide children throughout the State with a “sound. basic
education™  In pariicular, pluintifYs maintain that the foregoing seetions of the Education Laws
ereate a seniority-based layoff systen which operates without regard o 4 teacher’s performancy,
effectiveness or quality, and probibits administrators from wking teacher quality into account when
implementing layoffs and budget cais.  In combination, these statutes are alleged 1o permit
ineffective teachers with grenter senjority 1o be retained without any consideration of {he needs of
the students, who are collectively disadvantaged. 1tis also claimed thatthe LIFOstatunes hinder the

recruitment and retention of new teachers, a failure which was eited by the Court of Appeals (albeit

on other grounds) as having a negative impact on the constitutions} yoyperative (Cayl

ik, 100 NY2d at 909-911).
K
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In moving to dismiss the compliints, defendants and intervenor-delendants (hereinafer
collectively referred to as the “movants”) singly and jointly, scek dismissal of the conplaints on the
grounds (1) that the courts are not the proper forum in which 1o bring these claims, Le., lhnt'lﬁey-nre
nonjusticiable; (2) that the stated grievances should be brought before the state Jegistarure; and (3)

that the courts are not permitted 1o substitute their judgment for thai of u legislative body as 1o the

wisdom and expedieney of kegistation (see e.2. Mai
~ Misc3d ~. 2012 NY Stip Op 32979 [U]{Sup Ct Albany Co]). Tn brief, it Is argued that teacher
tenure and the other statutes represent i “legislative expression of a firm public policy determination
that the interest of the public in the education of our youth can best be sérved by [the present] system
[which is] designed to foster academic frecdom in our schools and to protect competent teachers
from the ubuses they might be subjected 10 it they could be dismissed at the whim of their
supervisors” (Riges v Board of Edy. 47 NY2d 385, 391} Thus, it is claimed that the policy-
decisions made by the Legistiture are beyond the scope of the Judicial Branch of govemment.

Tt is further claimed ihat if these stantes violated the Education Article of the Constitution,
the Legislature would have redressed the issue long ago. To the conirary, tenure laws have been
expanded throughout the years. and have been amended on several occasions in order to mpose new
comprehensive standards for measuring a techer’s performance. by, 2., measuring student
achievement, while fulfilling the principsl purpose of these staries, Le., 1o protec! tenured ieachers
from official and bureaucratic caprice. n brief, it is movanty’ pasi(itm that “jobbying by litigation”
for changes in educational policy represents an incursion un. the provinee of the Legislative and
Executive branches of the government, and is an impropet vehicle through which 1o obtain changes

in education policy. Accordingly. while conceding that there may be some room for judicial
9
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encroachment. edutitionsl policy is said 1o rest with the Legislature,

Movants aiso argue that the complaints fail o stwte w cavse of uction.  In this regard, s
claimed that in order to state o valid eause of action under Artiele X1, a plaintiff must allege two
clements: (1) the deprivation of a sound basic education, and (2) causes atiributable te the State (see

. 4 NY3d 177, 178-179), Moreover. the ¢rux

of a ¢laim under the Education Article is said to be the failure of the state to “provide for the

k, 100 NY2d

434, 439 {internal quotation marks oraitted |; N

.. 42 AD3d 648, 652). Here, it is claimed that the respective compluints are

devoid of any facts wending to show that the Eilure 1o offer a “sound basle education” {5 causally
connected to the State, rather tha, as elsimed. sdministered lpcally.

The movants also argue that the Stie's responsibillty under the Education Article is to
provide minimatly adequate. funding, resourves, and edutational sapports to make basic learning
possible, Je, the requisite funding and resources to make possible ™8 sound basic wducation
consisifing] of the basic lteracy, calculating und verbal skills necessary to enable childnin to
eventually function productively ns civic purticipants capable of voring und serving on a jury”

, 100 NY2d at 439-440), On this anatysis, it is.alleged 10 be the

ultimate responsibility of the local sehool districts to regulate their curriculae in order 1o ffect

compliance with the Education Article while respecting “ronstitutiona) prineiple thay districts make

the basic decision on ... operating their own schools™ (New
New York, 4 NY23d at 182). Thus. [t is the local districts rather than the State which is responsible

for recruiting, hiring, disciplining and otherwise managing its teavliers. For example, the APPR,
10
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MYMOENA DAVIDS, et al. v. THE STATE OF NEW YORK. vt al.

implemented to tensure the effectiveness of leachers and principals, reserves 80% of the evalention

¢riteria for ﬁegoiiaxion hetween the local school distriet and its relevant adminisirator and unions.
Movants argie that these determinations do not constitute siate action.

In addition, movants argie that both complaints fail o srate a cause of activn because they
are riddled with vague and conelusory ullegations regarding their cluin that the watre and other laws
combine to violaie the Education Article, basing their causes of action on (1) alleged “spetious
statisties™ regarding the number of teachers receiving tenure, (2) the alleged cost uf lerminating.
1eachers for inefictiveness. (3) inconclusive surveys of school administrators on the reasons why
charges often are fiot pursued, and (4) a showing thut the chatlenped statutes result ina deninl of u
vsound busic education”.  According 1o the movants, none af these ullegations are sufficient to
establish the unconstituiionnlity of the subject statues, fe., that there exists mo rationsl and
compelling buses Tor the challenged probationary, tenure and sesjonly staintes.

Also said 1o be problernatic are plaintiffs’ umclusory statemerits tat students in New York
are somehaw receiving an insdequate education due to the retention.ol inelTeclive educutors because
ol the chillenged siatutes. Moreover, while plaintilTs argue that public cducation is plagued by an.
indeterminate numtber of “incfective teachers”™, they fall to identify any steh teachers; 1hie -actunl
percentape of inefective educntors: of the relationship between the presence of these altegedly
ineMeetive teachers and the lailure 1o pl;n':\'idc sehool children with a minimally adequate education,
Accordingly, movants clain that merely becanse gomg of the 250,000 teachers licensed to teach in
New York may be inctfective, is not a viable basis for eliminating these basic safeguards for the
remaining teachers, In brief, movams maintain that aside frony vague referenices to ineffective

teachers and “cherry-picked” stutistics without wider significanex, the plaintifYs have dong littleto
1
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MYMOENA DAVIDS, eral. v THE STATEOF NEW YORK, ¢t al.

demonstrate that the alleged problen 15 one af constitutiona dimension. |

Movams also argue that the action should be dismissed for the [ailure to joln necessary pasties
as required by CPLR 1001 and 1003. Inthis reyard, it is claimed that since the reliel which plaintiffs
yeek would affect all school districts acrass the state, this Court should either order the joimder of
every school district statewide, or dismiss the action. In addition, the movants argue th plainliﬂ-'s"
huve failed 1o allege injury-in-fact, and that the claims which they do make arc either oot ripe or fail
to phead any imminent or specilic harm. More importantly, the complaints fail 1 take into account
the recent amendments 1o these siatutes. which are claimed to render all of their él‘uims mopt (<&

generally Hussein v, Statg of New York, 81 AD3d 132). In the altetnative, it is alleged that the

subject statuies are meant, inter alia, 1o protect school district employees (rom arbitrary termination

~AD3d -, 2013

rather than the geniral public or its students (huf yve Chic
NY Stip Op 00326, "21-22[2d Demlh.

Finully, defendunis the STATIE of NEW YORK, the BOARD OF REGENTS OF THE
UNIV ERSITY OF THE STATE OF NEW YORK. MERRYL H. TISCH. in her officinl capacity as |
Chancellor of the Board of Regents of the University of the State uf New York; and JOHN B. KING,
in his official capacity us the Commissioner of Bducation of the State of New York and President of
the University af the State of New York, urgoe that complainis as against them should be distissed
singe they were pot invalved in the enactment ol the challenged statutes and cannot grant the relief
requested by plaintifl,

The motions 1o dismiss are granted 1w the extent that the causes of action against MERRYL

H. TISCH and JOHN B, KING, in their official capacities as Chancellor and Commissioner G0

12
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MYMOENA DAVIDS, eral. v, THE STATE OF NEW YORK, s1al,

severed and dismissed, the balance of the motions are denied.’

The law is well settled that when reviewin 2 0 motion lo dismiss pursuant 1o CPLR 321 X7}
for failure to state g cause of action, 3 court “must aucept as true the facts as alleged in the complaini
and any submissions in opposition to the motion, accord plaintifls the benefit of every possible
fuvoruble inference and | without expressing any opinion as (o swhether the truth of the allegations can
be established at trial], determine valy whether the facts as alleged fit within any cognizable legal
. 96 NY 24 409, 414; aee 57

NY2d 391, 394), Accordingly, “the sole criterion is whether the pleading states a cause of action,

theory™ (8

and if from its four comers fagtunl allegations fean be] discerned which taken together maritest any

L 43 NY2d 268,

cause of aetion cognizable at law the motion ..
275y, However, where evidentinry material is considered on the motion, “the criterion [becomes)
whether the proponent of the pleading s a cause of action, not whethet b for she] lins stated one,
and, unless it has been shown that a materia] fact as claimed by the pleader to be ong is-nota fact-at
all and, unless it can be suid that no significant dispute exists regarding it”, the motlon raust be denied
{id). Here, it is the opinion of this Court that the complaints are sufficieatly pleaded to avoid
dismissal.

The core of plaintif¥s' angument at bar is that school children in New York Staw are being
denied the opportanity for a “sound basic education”™ a8 u result of 1eacher tenure, discipline and

seniority laws (see Education Laws §§2573, 3012, 1103(3), 3014, 3012, 3020, 2510, 25’83., 2548,

* Claims against municipal oflicials in their otlicie] aapnuucs are really claims against
the mumupahn and are thcrefum ridundant x\hm llu mumcxp ality i s also named ag a defendant
{see E Y QU of N . v, Disubilities, 86 AD3d 183, 188).
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3013). While the papers submitied on the motions to dismiss undoubredly explain that the primary
purpose of these statutes is 10 provide employment security, protect teachers Irom arbitrary dismissal,
and attract and keep younger ieachers, when afforded a liberal construction, the facts alleged in the
respective complaints arc. suftieient to state o cause of action for n judgment declaring that the
challenged sections of the Educ&!icn Law operate to deprive students of a “sound basic education™
in violation of Article X! of the New York State Constitution, i.e., that the subject lenure laws permit
inefTective teachers to remain in the classroom; that such ineffective teachers continue to teach in
New York due 1o stawtory impediments to their discharge; und that the problem is exacetbatod by
the statutorily-¢stablished “LIFO” system dismissing teachers in response to mandated lay-offs and
budgetary shortfulls. In opposition, none of the defendanis or intervenor-defendants have
demonstrated that any of the material facts alleged in the complaints are untrue.

It is undisputed that the Education Article requires “[ifhe legislature [to] provide for the
muintenance and support ol a svstem of free common schools, wherein all the children of thisstare
may be educated.” (NY Const, At X1, §15. Moreover. this Article has been held to guarantee all
students within the state a “sound basic education”, which is yecognized by all to be the kne}? oa
promising future, preparing children 1o realize their potential, become productive. citizens, -and
contribute to soclety. In this regard, it is the state’s responsibility to provide minimally adequate
funding, resources, and educational supports to mike basic learning possible, .¢.,” the basie literacy,
calculating and verbal skills necessary to enable children to éventually 'l'uhm.ioﬁ;producﬁively ascivie

100 NY2d at

participants capable of voting and serving on a jury” {Payi;
440), which has been judicinlly recognized to entitle children 10 “minimally adequaly teaching of

reasonably up-lo-date busic curriculu ... by suificient personnel adequately trained 10 teach those
|4
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constitutional standards of educational guality (see New X
York. 4 NY3d at 178), which is capable of measurement, us alleged, by, imrer alla, sub-siondird 1ext
results and falling graduation rates (id.) that plaintiffs have attributed to the impact of certain
legisiation,

Mare to the point, accepting us true plaintills' atlegations of serious deficiencies in tencher
gualify: ils negative impact on the performance of students; the role played by subjc.c‘t’.smmtcs in

ennbling ineftective teachers w be granted tenure and in allowing them 1o continue teaching despite

ineffective ritings and poor job performance; a legislatively preseribed rating system that is
inadequate (o identify the troly ineffective teachers: the direct etfept that these deficiencies have on
B student’s right fo reeeive a *sound basic education™: plus the statistical studies snd surveys cited in
support thereof are sufficient to make out a prima facic ease of congtitutional dimension connesting

the retention of ineflective teachers to the low performance bevels exhibited by New York students,

e 2., a lack of proficiency in math and english (sev Cam
Yok, 100 NY2d a1 910). Onoe it is derermined that plaintifts may be emitled to relief under any
reasonable vigw of the facts stated, the court’s inquiry is complete and the complaint aust be declured

{, 86 MNY2d at 318,

legally sufficient (see
“The Court also tinds the matter before it 1o be justiciable since a declaratory judgmest action

is well suited to, e.g., interpret and safeguaxd constitutional rights and review the acts of the other

branches of povernment, not for the purpose of making policy dec.isions; bt 10 preserve the

100

i o)

constitutional rights of its eitizenry (sev C




Office of the Richmond County Clerk - Page 16 of 17 3/24/2015 9:03:03 AM

YMOENA DAVIDS, etal, v, THE ST,

NY2d a1 931),

With regard (o the issue of standing, in the apinton of this Cowrt, the individublly-namexd
pluintifls clearly have standing to asseri their claims ss students anending varivus public schools
within the State of New York who huve been or are being injured by the deprivation of their
constitutional right to receive a “sound basic edueation”, which injury, it is claimed will continug into
the future so long as the subject statules continue 1o opersie in the manner stated.  Further details
reparding the individual plaintifTs' purporied injuries can certainly be ascertained during discovery.
Moreover, since these children are the infended beneliciaries of the Eduiation Article, in the epinion
of this Court, they are ¢learly within th¢ zone of protected bnterest.

Only recently have the couns recognized the right of plaintiffs to seek redress and not have
the courthouse doors closed at the very inceplion of an action where the pleading meets the minimal

;, 85 NY2d at

standard to avoid dismissal (yee
318). This Court is in complete agreement with this sentiment and will not close the courthouse door

L 19NY3d

to parents and children with viable constivutional claims (see ]
899). Manifesty, movanis® attempted challenge to the merits of plainti{fs® lawsuit, including any
constitutional challenges 10 the sectivns of the Education Las that are the subject of this Jawsaii, t5
a matter for another day. following a further developrment of the record.

The balance of the arguments tendered in support of dismissal, including the joinder of other
parties, have been considered and rejected.

Accordingly. itis

ORDERED that the motion (No. 3598 - 012) of defendant-intervenors. MERRYL H. TESCH,

in her official vapacity as Chancellor of the Board of Regen(s of the University of the State of New
16
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York. and JOHN B. KING, in his ofiicial capaciry as the Commissioner of Education of the State of
NewYork and President of the University of the State of New York is gramed; and it is further

ORDERED that the causes of netion against seid individuals are heérpby severed and
dismissed; and it is further

ORDERED that the balance of the motions are dented; and it is further

ORDERED that the clerk shall emter judgment accordingly.

ENTER,

Dated: Ma,e_ln?‘ ;of{/

GRANTED
MAR 17 205

STEPHEN J. FIALA




