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REQUEST FOR ORAL ARGUMENT

This appeal raises timely questions regarding children s fundamental right to an

adequate education, as guaranteed by Article XIII, section 1 of the Minnesota

Constitution (the Education Clause ). A major question presented is whether students

fundamental right to an adequate education is violated by state laws affording ironclad

job security to chronically ineffective teachers. No prior opinion of this Court is

dispositive on that issue. However, the Minnesota Supreme Court s decision in Skeen v.

State, 505 N.W.2d 299 (Minn. 1993), holds that students fundamental right to an

adequate education includes the right to an education that meets all state standards for all

students. Chronically ineffective teachers jeopardize this guarantee because, by

definition, they are unable to prepare students to attain state academic benchmarks. Thus,

laws that protect the employment of chronically ineffective teachers burden children s

fundamental right to an adequate education, and must satisfy strict scrutiny to survive.

Given the importance and complexity of this and other questions presented,

Appellants believe oral argument will be helpful to the Court s consideration of this

appeal.
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LEGAL ISSUES

I. Did the district court err when it determined that Plaintiffs lack standing to seek a
declaration that Minnesota s teacher tenure, discharge, and last-in-first-out laws

Challenged Statutes tenure law ), as codified in the
Continuing Contract Law, Minn. Stat. § 122A.40, and the Tenure Act, Minn. Stat.
§ 122A.41, unconstitutionally burden their children s fundamental right to an
education system that provides an adequate education to all students?

The district court dismissed Plaintiffs complaint determining that Plaintiffs lack
standing because they cannot establish an injury traceable to the State.

Authority:

McCaughtry v. City of Red Wing, 808 N.W.2d 331 (Minn. 2011);

Minn. Fifth Cong. Dist. Indep.-Republican Party v. State ex rel. Spannaus, 295
N.W.2d 650 (Minn. 1980);

Rice Lake Contracting Corp. v. Rust Env t & Infrastructure, Inc., 549 N.W.2d 96
(Minn. Ct. App. 1996).

II. Did the district court err when it determined that Plaintiffs claims are not
justiciable under the political question doctrine?

The district court dismissed Plaintiffs complaint determining that Plaintiffs
constitutional claims relate to the wisdom of legislative policy and are therefore
immune from judicial review.

Authority:

In re McConaughy, 119 N.W. 408 (Minn. 1909);

State v. Fairmont Creamery Co., 202 N.W. 714 (Minn. 1925);

Baker v. Carr, 369 U.S. 186 (1962).

III. Did the district court err when it dismissed Plaintiffs Education Clause claim,
with prejudice, upon a determination that no set of facts, if proved, would establish
that the Challenged Statutes unconstitutionally burden children s fundamental
right to an education system that provides an adequate education to all students?

The district court dismissed Plaintiffs complaint determining that Plaintiffs
cannot establish that Minnesota s education system is inadequate in violation of
the Education Clause, and, further, that Plaintiffs cannot establish that the
Challenged Statutes are unconstitutional in all applications as required for a facial
challenge.
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Authority:

Skeen v. State, 505 N.W.2d 299 (Minn. 1993);

Walsh v. U.S. Bank, N.A., 851 N.W.2d 605 (Minn. 2014);

Elzie v. Comm r of Pub. Safety, 298 N.W.2d 29 (Minn. 1980).

IV. Did the district court err when it dismissed Plaintiffs Equal Protection Clause
claim, with prejudice, upon a determination that that no set of facts, if proved,
would establish that the Challenged Statutes unconstitutionally burden children s
right to equal protection under law by creating an unjustifiable distinction between
students that are assigned to ineffective teachers whose continued employment is
protected by law (thus burdening fundamental right to an adequate
education) and students that are taught by effective teachers (and whose
fundamental right to an adequate education is therefore not burdened by operation
of law)?

The district court dismissed Plaintiffs complaint determining that Plaintiffs
cannot establish that the Challenged Statutes violate the Equal Protection Clause
because Plaintiffs allegations are outside the scope of students fundamental right
to an adequate education; the Challenged Statutes do not substantially interfere
with students fundamental right to an adequate education; and, in any event, the
Challenged Statutes satisfy rational basis review.

Authority:

Skeen v. State, 505 N.W.2d 299 (Minn. 1993);

Walsh v. U.S. Bank, N.A., 851 N.W.2d 605 (Minn. 2014);

Elzie v. Comm r of Pub. Safety, 298 N.W.2d 29 (Minn. 1980).

V. Did the district court err when it dismissed Plaintiffs complaint without first
granting Plaintiffs leave to amend?

The court dismissed Plaintiffs complaint outright, with prejudice, and without
addressing Plaintiffs express request for an opportunity to amend.

Authority:

Dean v. City of Winona, 868 N.W.2d 1 (Minn. 2015);

Walsh v. U.S. Bank, N.A., 851 N.W.2d 605 (Minn. 2014);

Elzie v. Comm r of Pub. Safety, 298 N.W.2d 29 (Minn. 1980).
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In this case, the available evidence suggests that the right of the people of Minnesota to
an education is sui generis and that there is a fundamental right, under the Education

education to all students in Minnesota.
- Skeen v. State, 505 N.W.2d 299, 315 (Minn. 1993)

PRELIMINARY STATEMENT

The Education Clause, Minn. Const. art. XIII, § 1, is unique among guarantees in

the Minnesota Constitution: It is the only place in the constitution where the phrase it is

the duty of the legislature is used. Skeen, 505 N.W.2d at 313. Thus, from its earliest

days the Supreme Court has ranked the proper education of all its citizens among the

State s vital[] concerns. Curryer v. Merrill, 25 Minn. 1, 5 (Minn. 1878). More recently,

the Supreme Court has held that, under the Education Clause, it is the State s

constitutional duty to maintain a that provides

an adequate education to all students in Minnesota. Skeen, 505 N.W.2d at 315. This

duty, amental rig an adequate education enforceable

against the State by any student in Minnesota. Id.

In this case, Plaintiffs-Appellants ( Plaintiffs ) mothers of children attending

public schools in districts across Minnesota allege that the State is failing its

constitutional duty to provide an adequate education to all students (including their own),

and that laws providing ironclad job security to chronically ineffective teachers are a

cause of this failure. Nevertheless and notwithstanding their children s fundamental

right to an education system that provides an adequate education to all students the

district court dismissed Plaintiffs complaint outright, with prejudice, and without

heeding Plaintiffs request to amend. The court determined (1) that Plaintiffs cannot
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establish an injury traceable to the State (and therefore lack standing); (2) that Plaintiffs

concerns relate to wisdom of legislative policy (and thus present a nonjusticiable

political question); and (3) that Plaintiffs claims fail because their allegations do not fall

within the scope of protections afforded by the

The district court erred at each step. First, Plaintiffs claims are justiciable and

Plaintiffs have standing to pursue them. Plaintiffs allege that a statutory scheme of

universal application burdens their children s constitutional right to an adequate

education. Specifically, Plaintiffs allege that state law provides ironclad job security to

chronically ineffective teachers that, by the State s own metrics, cannot prepare students

to attain required academic benchmarks. Plaintiffs allege that the Challenged Statutes

necessarily result in such teachers occupying classrooms well beyond when students

academic progress stalls, thus presenting a fatal conflict between the State s legislated

preference for providing job security to ineffective teachers, and students constitutional

right to an adequate education. A legislative preference cannot limit a constitutional right,

Grussing v. Kvam Implement Co., 478 N.W.2d 200, 203 (Minn. Ct. App. 1991), and

Plaintiffs seek merely a declaration that the Challenged Statutes are unconstitutional. For

purposes of justiciability and standing, there is no analytical difference between

Plaintiffs claims and those presented in Skeen v. State, where parents sought a

declaration that statutes violated their children s constitutional rights under the Education

Clause by creating disparities in education funding among wealthy and poor districts. The

Skeen Court never questioned that constitutional claims were justiciable, or

that parents had standing to raise them. Skeen compels the same conclusion here.
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Likewise, this case presents a controversy for the courts to decide. Plaintiffs are

not brandishing the Education Clause as a sword to claim an entitlement to

teachers, or to challenge metrics by which is measured. Instead,

Plaintiffs wield the Education Clause as a shield for protection against laws that burden

students fundamental right to an adequate education. Plaintiffs request only a judgment

declaring the Challenged Statutes unconstitutional. In law, rule, and policy the State has

defined the measure of teacher effectiveness, thus providing the metrics to assess

Plaintiffs claims. Moreover, the Supreme Court has already stated that tenure laws

cannot subordinat[e]

See State v. Bd. of Ed. of Duluth, 7 N.W.2d 544, 555 (Minn. 1942),

overruled on other grounds by Foesch v. Indep. Sch. Dist. No. 646, 223 N.W.2d 371, 375

(Minn. 1974). In short, Plaintiffs allege a classic conflict between constitutional right and

legislative preference. Here again, there is no discernable difference between the contours

of Plaintiffs claims, and those at issue in Skeen. It is the judiciary s time-honored duty to

assess the merits of this action. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 178 (1803).

Finally, Plaintiffs claims fall squarely within the scope of the Education Clause.

Plaintiffs allege that the Challenged Statutes provide ironclad job security to chronically

ineffective teachers, which results in chronically ineffective teachers occupying

classrooms for years on end, depriving children (including their own) of their rightful

opportunity to obtain an adequate education. Plaintiffs allege that these Statutes work to

the benefit of ineffective teachers, and to the detriment of students. The Education

Clause, however, establishes public schools for the benefit of students, not teachers.
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Having identified a State-created impediment to the State s constitutionally-imposed duty

to provide an adequate education to all students, Plaintiffs unquestionably allege a burden

on their children s fundamental right to education, thus requiring the State to show that

the Challenged Statutes satisfy strict scrutiny. Skeen, 505 N.W.2d at 315.

The district court s judgment must be reversed, and Plaintiffs claims must be

allowed to proceed. At minimum, Plaintiffs must be given an opportunity to amend.

STATEMENT OF THE CASE

I. FACTUAL ALLEGATIONS

A. Plaintiffs allege that the State is failing its constitutional duty to maintain
an education system that provides an adequate education for all students.

The Education Clause requires the State to maintain a general and uniform

system of education which provides an adequate education to all students in Minnesota.

Id. Plaintiffs allege that in direct contradiction of this constitutional mandate a substantial

share of Minnesota students do not receive an adequate education. For example, Plaintiffs

allege that one-third of all fourth-graders cannot meet academic proficiency standards;

that a majority of students graduating high school are unprepared to succeed in college;

and that significant achievement gaps exist across race, ethnicity, and economic status.

Amended Complaint ¶¶ 6-15; 159-63. Plaintiffs allege that their

children are among those not being provided an adequate education. See id. ¶¶ 27-30.

B. Plaintiffs allege that ineffective teachers cannot provide students an
adequate education.

Plaintiffs allege that teachers are a key determinant of student learning and that

teacher quality affects student success more than any other in-school factor. Id. ¶¶ 45-48.
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Plaintiffs allege that effective teachers ensure academic growth and proficiency, and

provide students the foundation from which to advance and achieve; conversely, students

assigned to ineffective teachers suffer significantly diminished academic performance,

fall further behind grade-level each successive school year, are less likely to complete

school, more likely to be teenage parents, and will earn substantially lower wages over

the course of their careers than students taught by effective teachers. Id. ¶¶ 49-52.

C. Plaintiffs allege that the State s school system employs ineffective teachers.

teacher

performance results. Nonetheless, Plaintiffs allege it is common knowledge that the

State s school system employs ineffective teachers unable to prepare students to

academic benchmarks. Id. ¶ 53; see id. ¶¶ 63-64, 119. Plaintiffs allege that as many as

seventeen percent of teachers i.e.,

such that, on average, students demonstrate at least one year of academic learning during

a school year and that ineffective teachers are frequently clustered in schools serving

the largest populations of low-income students and students of color. Id. ¶¶ 59, 119.

D. Plaintiffs allege that state law requires and provides measures of teacher
.

Minnesota law requires school districts to develop, improve, and support

qualified teachers and effective teaching practices. Minn. Stat. §§ 122A.40, subd. 8(b);

122A.41, subd. (5)(b). Teacher evaluations occur once every three years, are based on

state standards for student development and academic growth, and must use state and
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evaluation results. Id. §§ 122A.40, subds. 8(b)(3)(incorporating Minn. R. 8710.2000,

Standards of Effective Practice for Teachers), (9); 122A.41, subds. 5(b)(3), (9) (same).

Teachers are graded on a DoE rubric that rates teachers Exemplary, Effective,

Development Needed, or Unsatisfactory. In its Implementation Handbook, the DoE

ce at a rigorous

(among other things).1 Minn. R. 8710.2000, subp. 9; see generally id.

E. Plaintiffs allege that the Challenged Statutes provide ironclad job security
to chronically ineffective teachers.

Plaintiffs allege that despite knowing that effective teachers are critical to

providing an adequate education to all students, the State enforces laws the Challenged

Statues that prevent discharge of chronically ineffective teachers. AC ¶ 96. These laws

of universal application afford ironclad job security to chronically ineffective teachers,

requiring that every time a school principal seeks to discharge an ineffective teacher she

must overcome time-, labor-, and cost-prohibitive hurdles. Id. ¶¶ 69-113. These include,

Upon a determination that a tenured teacher2 is ineffective:

1 acher evaluation rubric and Implementation Handbook are each
available at http://education.state.mn.us/MDE/dse/edev/mod/ (last visited Mar. 23, 2017).
2 A teacher obtains tenure after just a 3-year probationary period. Minn. Stat.
§§ 122A.40, subd. 5(e); 122A.41, subd. 2(d). Despite the protections conferred by tenure,
Plaintiffs allege that the tenure process is a formality, and that tenure is granted without
regard for classroom performance. AC ¶¶ 77-
minimum of 4- to 5-

veness. Id. ¶ 80. Thus, even if principals incorporate evidence
of classroom effectiveness into teacher tenure decisions, the 3-year probationary period is
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Written notice of specific deficiencies constituting ineffective performance;

Reasonable time to remedy such deficiencies; and

Support to improve through a teacher improvement process that includes
established goals and timelines.

Upon a determination that a chronically ineffective teacher s performance has not

improved and that discharge proceedings are warranted:

Discharge proceedings may only commence during certain limited periods
of the school year;

Written notice of the basis of discharge;

Written notice of the right to a closed-door school board hearing or
arbitration; and

Notice of the right to be represented by an attorney throughout discharge
proceedings.

Upon the chronically ineffective teacher s election of a school board hearing:

Compulsory process for witnesses and the production of records;

Provision of a court reporter at the school board s expense;

Proof of grounds for discharge by substantial and competent evidence;

Discharge only by a majority vote of the school board;

Following a vote to dismiss, a written decision with findings of fact based
upon competent evidence;

Judicial review of the board s decision; and

Back-pay upon reversal of the board s discharge decision.

Upon the chronically ineffective teacher s election of arbitration:

Costs and fees of arbitration shared equally by the school board;

Proof of grounds for discharge by a preponderance of the evidence, and

The arbitrator s decision is binding.

too short to determine whether a teacher is effective, much less whether he will remain
effective over his lifetime in the classroom. Id.
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Finally, even upon discharge, the chronically ineffective teacher may remain in the

classroom until the close of the school year. See Minn. Stat. §§ 122A.40; 122A.41.

Plaintiffs allege that for the duration of these protracted proceedings, students suffer the

harms that result from being assigned to an ineffective teacher. AC ¶ 90.

F. Plaintiffs allege that the Challenged Statutes burden students
fundamental constitutional right to an adequate education.

Plaintiffs allege that due to the time, complexity, and cost required super

discharge of chronically ineffective teachers is exceedingly rare. Id.

¶¶ 69-71, 88. Plaintiffs further allege that even when the discharge process is commenced

against an ineffective teacher, it

Id. ¶ 92. Plaintiffs further allege that even when principals pursue

discharge to completion, chronically ineffective teachers still occupy classrooms for at

least the pendency of the discharge proceedings which may last the entire school

year because discharge proceedings cannot occur except during the school year, and the

law does not require removing a chronically ineffective teacher from the classroom

during such proceedings. Id. ¶¶ 87-91. Thus, Plaintiffs allege, in every instance the result

for students is the same: Chronically ineffective teachers that by the State s definition

occupy

after they have demonstrated themselves to be ineffective Id. ¶¶ 17, 53, 89-91. Plaintiffs

s public schools

that these l

s fundamental right to an adequate education. Id. ¶¶ 71-72.
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G. Plaintiffs allege that their children are harmed by the Challenged Statutes.

Plaintiffs are mothers of children who attend (and have attended) public schools

across Minnesota. Id. ¶¶ 27-30. Plaintiffs allege that their children have suffered harm as

a result of being assigned to chronically ineffective teachers protected by law, and face an

increased risk of being assigned to chronically ineffective teachers because they attend

schools employing a disproportionate share of such teachers. Id.; id. ¶¶ 209-10, 217-18.

II. PROCEDURAL HISTORY

Plaintiffs filed their declaratory judgment action on April 13, 2016, naming the

State, the DoE, the Governor, and the Commissioner of Education as defendants

( , and seeking a declaration that the Challenged Statutes violate

their children s fundamental right, under the Education Clause, to an adequate education.

Id. ¶¶ 32-35, 219-36, 288-90. Plaintiffs further allege that these laws violate Minnesota s

Equal Protection Clause by creating two classes of students in practice: A class whose

fundamental right to an adequate education is burdened as a result of being assigned to

chronically ineffective teachers whose employment is protected under law; and a second

class whose fundamental right to an adequate education is not burdened because they are

assigned to effective teachers. Id. ¶¶ 237-48.3 Plaintiffs seek a permanent injunction

barring continued enforcement of these laws. Id. p. 74 (Prayer for Relief).

On May 2, 2016, before the State submitted its response, Plaintiffs amended their

complaint to add as-applied claims against the school districts where their children attend

3 Plaintiffs also alleged an equal protection-suspect class claim and a due process
claim. AC ¶¶ 249-87. Plaintiffs do not these claims.
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school. Plaintiffs alleged that policies adopted by these districts in response to the

Challenged Statutes result in violations of the same constitutional provisions above.4

All Defendants moved to dismiss Plaintiffs complaint for lack of jurisdiction and

failure to state a claim. Plaintiffs opposed Defendants motions, answering all objections

and requesting leave to amend should the district court agree that Plaintiffs allegations

require additional specificity. The district court heard argument on July 14, 2016;

thereafter, upon the court s request, the parties submitted proposed findings of fact,

conclusions of law, and orders addressing Defendants motions.

On October 26, 2016, the district court granted Defendants motions in their

entirety. Pertinent to this appeal which challenges the court s judgment as it relates to

the State only the district court made three rulings. First, it determined that Plaintiffs

lack standing to pursue a declaratory judgment because the State does not make

individual teacher retention decisions, and thus Plaintiffs cannot allege a specific harm

attributable to the State. Memorandum Supporting Findings of Fact, Conclusions of Law,

Order for Judgment , 22-23 (Oct. 26, 2016). Next, the court ruled that the

Challenged Statutes are immune to judicial review because Plaintiffs concerns relate to

the wisdom of legislative policy and the appropriate avenue to address that policy is

through the legislative process. Id. 27. Finally, the court ruled that Plaintiffs Education

Clause claim fails because Plaintiffs cannot allege that the State s education system is

constitutionally inadequate, and cannot show that the Challenged Statutes are

unconstitutional in all applications (as required for a facial challenge). Id. 32. The court

4 Plaintiffs do not appeal the dismissal of their claims against the school districts.
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ruled that Plaintiffs Equal Protection Clause claim fails because Plaintiffs allegations

do not fall within the scope of legal protections afforded by the fundamental right to

education ; and the Challenged Statutes do not substantially interfere with children s

fundamental right to education, and satisfy rational basis review. Id. 36, 40.

Without addressing Plaintiffs request for leave to amend, the court dismissed

Plaintiffs complaint with prejudice and entered judgment on November 9, 2016.

Plaintiffs now seek reversal of the district court s judgment as it relates to the State.

SUMMARY OF THE ARGUMENT

Minnesota is a notice-pleading state, requiring only information sufficient to fairly

notify the opposing party of the claims against it. Walsh v. U.S. Bank, N.A., 851 N.W.2d

598, 604-05 (Minn. 2014). Properly viewed, Plaintiffs complaint passes this threshold.

First, Plaintiffs have standing to pursue a declaration that the Challenged Statutes

unconstitutionally burden their children s fundamental right to an adequate education.

Plaintiffs allege that the State is failing its constitutional duty to provide all children an

adequate education; that the State s legislative preference for providing ironclad job

security to chronically ineffective teachers in every instance impedes its ability to do so,

thus burdening children s fundamental right to an adequate education; that their children

have been assigned to chronically ineffective teachers protected by the Challenged

Statutes; and that their children are at heightened risk of being assigned to such teachers

as a result of attending schools that employ a disproportionate share of the same. For

standing purposes, Plaintiffs allegations are analytically indistinguishable from those at

issue in Skeen and satisfy the minimal requirements for seeking a declaratory judgment.
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Second, the Challenged Statutes are not immunized by the political question

doctrine. Plaintiffs do not brandish the Education Clause as a sword to claim an

entitlement, or to strike down education policies implemented in pursuit of the State s

duty to provide an adequate education to all students. Rather, Plaintiffs wield the

Education Clause as a shield for protection from laws that amount

See Duluth Bd. of

Ed., 7 N.W.2d at 555. The relief Plaintiffs seek would merely declare the Challenged

Statutes unenforceable. Pre-determined state standards for teacher performance exist by

which to assess the validity Plaintiffs claims. As such, Plaintiffs constitutional

challenge to state law is (again) analytically indistinct from that in Skeen, and the Court is

eminently capable of assessing its merits: Such is its duty. Marbury, 5 U.S. at 178.

Third, Plaintiffs claims are cognizable and well-pleaded. The Education Clause is

the cornerstone of Plaintiffs claims; the Skeen decision is the foundation. Plaintiffs

allege that the State is failing its constitutional duty to provide an adequate education to

all children, including their own; that the Challenged Statutes are a cause of this failure

because they provide ironclad job security to chronically ineffective teachers; and that the

State lacks a justifiable basis for providing job security to ineffective teachers at the

expense of students fundamental right to an adequate education. Under Skeen, these

allegations fall squarely within the zone-of-interests protected by the Education Clause.

Finally, at minimum the district court should have allowed Plaintiffs to amend

because dismissal of constitutional claims is warranted only upon a showing of complete

frivolity, a standard that the State cannot satisfy (for reasons explained below and herein).
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ARGUMENT

I. STANDARD OF REVIEW

Issues of subject-matter jurisdiction including justiciability and standing are

reviewed de novo as a question of law. McCaughtry v. City of Red Wing, 808 N.W.2d

331, 337 (Minn. 2011). Likewise, whether a complaint sets forth a claim for relief is

reviewed de novo. Walsh, 851 N.W.2d at 606. Dismissal with prejudice is reviewed for

abuse of discretion. Brazinsky v. Brazinsky, 610 N.W.2d 707, 712 (Minn. Ct. App. 2000).

II. PLAINTIFFS MAY PURSUE THEIR DECLARATORY JUDGMENT ACTION

A. A declaratory judgment action only requires a justiciable controversy.

The district court made a fundamental error when it determined that Plaintiffs lack

standing to pursue a declaratory judgment: It started with the wrong question.

is a jurisdictional inquiry who McKee v. Likins, 261

N.W.2d 566, 570 n.1 (Minn. 1977). Plaintiffs, as mothers of public school students, are

obviously the right parties to pursue a lawsuit seeking a declaration that state law

operates to deprive their children of their fundamental right to an adequate education. See

Skeen Flowing from [a] constitutionally imposed duty is its jural

correlative, a correspondent right permitting control of another (quoting

Seattle Sch. Dist. No. 1 of King Cty. v. State, 585 P.2d 71, 91 (Wash. 1978)).

What the district court should have asked (but did not) is whether Plaintiffs action

and McKee, 261 N.W.2d at 570 n.1 (the Declaratory Judgment Act

ripeness of a dispute, i.e., when ;

McCaughtry, 808 N.W.2d at 337. Indeed, Minnesota courts have repeatedly emphasized
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that the traditional jurisdictional threshold is relaxed for aggrieved parties seeking a

declaratory judgment, and that the only prerequisite for a court s exercise of

jurisdiction in declaratory judgment actions is the presence of a justiciable

controversy. 5 Rice Lake Contracting Corp. v. Rust Env t & Infrastructure, Inc., 549

N.W.2d 96, 99 (Minn. Ct. App. 1996) (emphasis added).

The answer to this question i.e., whether now is the proper time for Plaintiffs to

raise their claims is also quite clearly yes: Plaintiffs allege that the State, as

constitutional obligor, has created a legal impediment to delivering on its constitutional

obligation to provide an adequate education to all students. Plaintiffs children, as

constitutional obligees, may enforce their fundamental constitutional right to an adequate

education against the State to remove this legal impediment. Skeen, 505 N.W.2d at 313-

15. There is no analytical difference (for purposes of justiciability and standing) between

Plaintiffs constitutional challenge to the State s tenure laws, the Skeen plaintiffs

challenge to the State s education funding statutes, or any other grist-of-the-mill

5 This Court inquiry replaces the usual
present controversy justiciability inquiry in declaratory judgment situations: if a

declaratory judgment claimant possesses a bone fide legal interest which has been, or
with respect to the ripening seeds of a controversy is about to be, affected in a prejudicial
manner, jurisdiction exists. Rice Lake Contracting, 549 N.W.2d at 99 (citations
omitted); see McCaughtry, 808 N.W.2d at 336-38.

admi id.
id. entitled to seek

equitable relief in the form of a declaratory judgment to prevent violation of their
Hernandez v. Minn. Bd. of Teaching, No. A16-0065, 2016 WL

4162877, at *5 (Minn. Ct. App. Aug. 8, 2016) (emphasis added).
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constitutional challenge to burdensome laws. See id. at 315-20; McCaughtry, 808 N.W.2d

at 336-40 (renters presented justiciable controversy and had standing to pursue facial

challenge to rental inspection ordinance that allegedly burdened Minnesota s

constitutional guarantee against unreasonable searches by streamlining administrative

warrant requirements, even prior to issuance of such warrants); Minn. Fifth Cong. Dist.

Indep.-Republican Party v. State ex rel. Spannaus, 295 N.W.2d 650, 652 n.1 (Minn.

1980) Spannaus (political committee presented justiciable controversy

and had standing to pursue facial challenge to state certification requirements for

Independent candidates despite no such candidates joining suit because

. Had

the court properly focused its inquiry first, it would have determined that

Plaintiffs claims are justiciable and that Plaintiffs have standing to pursue them.

B. Plaintiffs allegations establish a justiciable controversy.

A justiciable controversy exists if the claim (1) involves concrete assertions of

right that emanate from a legal source, (2) involves a genuine conflict in tangible interests

between parties with adverse interests, and (3) is capable of specific resolution by

judgment rather than presenting hypothetical facts that would form an advisory opinion.

McCaughtry, 808 N.W.2d at 336. Plaintiffs action satisfies these three elements.

First, Plaintiffs claims obviously involve concrete assertions of right that emanate

from a legal source. Plaintiffs allege that the Challenged Statutes (1) burden their

children s fundamental right to an adequate education, as guaranteed by the Education

Clause, and (2) impinge their children s right to equal access to an adequate education, in
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violation of the Equal Protection Clause. These rights emanate from the Minnesota

Constitution, the foundation of Minnesota law. See id.

Second, Plaintiffs claims involve a genuine conflict in tangible interests between

parties with adverse interests. Under the Education Clause it is the State

to create a general and uniform system of education which provides an adequate

education to all students. Skeen, 505 N.W.2d at 315, 320.

Constitutional duty presupposes a correlative Constitutional right in the person for whom

the duty is to be exercised. Brewer v. Hoxie Sch. Dist. No. 46 of Lawrence Cty., Ark.,

238 F.2d 91, 100 (8th Cir. 1956); see Skeen, 505 N.W.2d at 313 (same). Here, the

fundamental constitutional right (to an adequate education) permitting control of the

State s conduct belongs to all students in Minnesota, which necessarily includes

Plaintiffs children. Skeen, 505 N.W.2d at 315 (emphasis added).

Plaintiffs allege that the State is failing its duty to provide an adequate education

to all students in Minnesota; that their children are among those deprived; and that the

Challenged Statutes are a cause of this deprivation because they prevent discharge of

chronically ineffective teachers. In other words, Plaintiffs allege that the State, as

constitutional obligor, has created an impediment to fulfilling its constitutional duty to

provide an adequate education to all students. Plaintiffs children, as constitutional

obligees whose fundamental right to an adequate education is jeopardized by the

Challenged Statutes, seek vindication of a constitutional right permitting control of the

State s conduct. See id. Clearly, the parties have adverse interests in this dispute, which

will be well represented through the litigation. See McCaughtry, 808 N.W.2d at 336.
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Finally, Plaintiffs claims are capable of specific resolution by judgment rather

than presenting hypothetical facts that would form an advisory opinion. Id. Plaintiffs do

not demand affirmative relief: An advisory

simply demand that the

Challenged Statutes be declared unconstitutional and permanently enjoined. This result

alone is sufficient to vindicate their children s fundamental right to an adequate

education. Conversely, upon a determination that the State s legislative preference for

protecting chronically ineffective teachers from discharge withstands a strict scrutiny

analysis, the Statutes constitutionality will be affirmed. In either event, the purpose of

the Declaratory Judgment Act to settle and to afford relief from uncertainty and

insecurity with respect to rights shall have been fulfilled. Minn. Stat. § 555.12.

C. Plaintiffs allegations establish standing.

Likewise, Plaintiffs have standing to pursue their claims. To recall,

concerned with who McKee, 261 N.W.2d at 570 n.1. In Skeen, the

Education Clause, to a general and uniform system of education which provides an

Skeen, 505 N.W.2d at 315. Plaintiffs

proceed on their children s behalves, representing legally cognizable interests that are

distinguished from the general public specifically, students an adequate

education. McCaughtry, 808 N.W.2d at 338 (quoting St. Paul Area Chamber of

Commerce v. Marzitelli, 258 N.W.2d 585, 588 (Minn. 1977)). Under Skeen, it is

inescapable that
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Education Clause. Spannaus, 295 N.W.2d at 652 n.1. Thus, Plaintiffs are the correct

parties to assert their children s justiciable claims. Id.; McCaughtry, 808 N.W.2d at 338.

The same result holds under the three-element test applied by the district court,

where a plaintiff acquires standing by suffering (1) an injury-in-fact (2) that is fairly

traceable to the challenged action of the defendant and (3) likely to be redressed by a

favorable decision. Garcia-Mendoza v. 2003 Chevy Tahoe, 852 N.W.2d 659, 663 (Minn.

2014). First, Plaintiffs allege a constitutional injury-in-fact i.e., a concrete and

particularized invasion of a legally protected interest. Id. (quotation marks omitted).6

Since the founding, it has been the State s constitutional duty to main

Minn. Const. art. XIII, § 1. Skeen holds that this duty

includes a qualitative element: The school system must

to all students measured by whether it generate[s] an adequate level of education

which meets all state standards. Skeen All state standards

necessarily includes Standards of Effective Practice for Teachers, which require that

teachers ensure [students ] continuous intellectual, social, and physical development

among other things. Minn. R. 8710.2000, subp. 9; see Skeen, 505 N.W.2d at 310 (an

adequate school system develops children to their capacity of literacy, mathematics,

and all subjects (quoting Pauley v. Kelly, 255 S.E.2d 859, 877 (W.Va. 1979)).

6

the State be
the mark. Op. 23. Plaintiffs do not seek a declaration that the State has violated their

education due to certain individual teacher hiring and
discharge decisions; they seek a declaration that the tenure laws themselves violate their

remove chronically ineffective teachers from the classroom.
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Plaintiffs allege that chronically ineffective teachers cannot provide an adequate

education consistent with the State s constitutional obligation because, by the State s own

definition, they are unable to ensure the continuous intellectual, social, and physical

development of their students. In turn, Plaintiffs allege that laws providing ironclad job

security to chronically ineffective teachers are an impediment to the State s constitutional

obligation to provide an adequate education to all students, and consequently, a burden

on students correlative Education Clause, to an

Skeen, 505 N.W.2d at 313, 315. This alleged statutory burden a

creation of the State is the constitutional injury giving rise to Plaintiffs claims, which,

if proved, allows control of the State s conduct. Id.; see also Brewer, 238 F.2d at 100.

For purposes of standing, there is (again) no conceptual difference between the

injury alleged here and the injury alleged in Skeen, where the plaintiffs claimed that

statutes creating marginal funding disparities among rich and poor districts were an

impediment to the State s duty to provide an adequate education to all students, and

therefore a burden on students right to an adequate education. The Court never doubted

that this alleged constitutional injury satisfied standing to assert a facial challenge to the

funding statutes, even when plaintiffs conceded that their children continued to receive an

adequate education despite the funding statutes. Skeen, 505 N.W.2d at 315-20.7

Likewise, there is no conceptual distinction between Plaintiffs alleged injuries

and those at issue in workaday constitutional challenges to state and local laws outside

7 The Skeen concession doomed the merits of their Education Clause
claim, but did not prevent them from attaining standing. Id. at 312. Plaintiffs here do not

See id.
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the context of the Education Clause. For example, Minnesota s Constitution protects all

persons from unreasonable searches. Ordinances making it easier to obtain search

warrants of apartment complexes are an impediment to this guarantee, and thus burden all

renters right to be free from unreasonable searches. This burden is a constitutional injury

to all renters, and confers every renter with standing to assert a facial challenge to a

warrant ordinance, even before a warrant is issued. McCaughtry, 808 N.W.2d at 336-40.

Alternatively, the First Amendment guarantees all political candidates free

political association. Statutes requiring to certify that they will

not accept donations from political parties are an impediment to this guarantee, and thus a

burden on all candidates right to free political association. This burden is a constitutional

injury to all candidates, and confers every candidate with standing to assert a facial

challenge to a certification law, even when no Independent candidate is involved in the

lawsuit. Spannaus, 295 N.W.2d at 651-52 & n.1.

In sum, when a plaintiff alleges a facial violation of a recognized constitutional

right, the focus of the standing inquiry is on the statutory scheme, not the plaintiff s

individual circumstances. See McCaughtry, 808 N.W.2d at 33

constitutional challenge does not depend on the contents of any administrative warrant

application because a facia always operates

unconstitutionally. . In other word s] that the

challenged statute injures [her], and that the interests [she] seek[s] to protect are within

-in-fact is

established, and the plaintiff may pursue a declaratory judgment. Spannaus, 295 N.W.2d
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at 651-52 & n.1. In this light, any student in Minnesota could seek a declaration that the

tenure laws burden students fundamental right to an adequate education by providing

ironclad job security to chronically ineffective teachers because all students in Minnesota

are guaranteed an adequate education that meets all state standards, and all students are at

risk of being assigned to a chronically ineffective teacher protected by law but unable to

provide instruction at that level.8 Skeen, 505 N.W.2d at 315; McCaughtry, 808 N.W.2d at

339; Spannaus, 295 N.W.2d at 651-52; cf. Mo. Coal. for Env t v. F.E.R.C., 544 F.3d 955,

957 (8th Cir. 2008) (injury-in-fact established ba

harm). Standing s first element, a constitutional injury-in-fact, is satisfied.

Second, Plaintiffs allege injuries that are obviously traceable to the State. An

injury is fairly traceable to the challenged action of the defendant when it is not the

result of the independent action of some third party not before the court. See Lujan v.

Defs. of Wildlife, 504 U.S. 555, 560 (1992) (quotation marks and alterations omitted).

Plaintiffs allege that by providing ironclad job security to ineffective teachers, the tenure

laws themselves burden fundamental right to an adequate education,

independent of any action by local administrators. The State is progenitor of state law.

Thus, the alleged injury is directly traceable to the State s conduct. Skeen, 505 N.W.2d at

308-20 (alleged constitutional injuries caused by education funding statutes traceable to

the State); cf. Monell v. Dep t of Soc. Servs., 436 U.S. 658, 690 91 (1978) (state action,

for equal protection purposes, includes laws and ordinances).

8 Of course, Plaintiffs go further, alleging that their children have been taught by
chronically ineffective teachers protected under state law, and face a greater risk of being
taught by such teachers as a result of the schools they attend. See AC ¶¶ 27-30.
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Finally, Plaintiffs claims are redressable by court order. It is likely, as opposed

to merely speculative, that the constitutional deprivations alleged will be relieved by

a judgment that tenure laws are unconstitutional would

prevent their continued enforcement, eliminating state action that burdens right

to an adequate education. Lujan, 504 U.S. at 561. Redressability is satisfied by the

elimination of unconstitutional laws even if other factors contributing to the continued

employment of chronically ineffective teachers remain (such as collectively bargained

employment contracts). See Mass. v. E.P.A., 549 U.S. 497, 526 (2007) (redressability

satisfied where the risk of harm would be reduced to some extent );

Larson v. Valente, 456 U.S. 228, 243 n.15 (1982) (rejecting draconic interpretation of

redressability that would require a favorable decision to relieve every injury ).

In sum, Plaintiffs claims are justiciable and ripe for immediate adjudication, and

Plaintiffs, as mothers, have standing to pursue them because they seek to vindicate their

children s unique constitutional interest in an adequate education. In this regard,

Plaintiffs claims are the same as those at issue in Skeen and countless other constitutional

challenges to burdensome laws. To determine otherwise that is, to close the courthouse

door even before Plaintiffs have crossed the threshold is to force upon Plaintiffs an

impossible choice between proceeding without a determination of [their children s] rights

and accepting an unsatisfactory status quo. Rice Lake Contracting, 549 N.W.2d at 99.

Plaintiffs cannot be made to wait: [W]hen an act is repugnant to the constitution it is the

court Wegan v. Vill. of Lexington, 309

N.W.2d 273, 283 (Minn. 1981) (Amdahl, J., concurring) (citing Marbury, 5 U.S. at 178).
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The district court s ruling that Plaintiffs lack standing must be reversed.

III. THE POLITICAL QUESTION DOCTRINE DOES NOT APPLY

A question is political it is a matter which is to be exercised by the people

in their primary political capacity, or [when] it has been specifically delegated to some

other department of the government, with discretionary power to act. In re

McConaughy, 119 N.W. 408, 417 (Minn. 1909). However, [i]f the Legislature

transgresses its constitutional limits the courts must say so, for they must ascertain and

apply the law, and a statute not within constitutional limits is not law. State v. Fairmont

Creamery Co., 202 N.W. 714, 719 (Minn. 1925). Particularly when a fundamental

constitutional guarantee is at stake, courts must discharge their duty to vindicate

constitutional rights. Mitchell v. Smith, 817 N.W.2d 742, 748 (Minn. Ct. App. 2012); cf.

Elzie v. Comm r of Pub. Safety nder well-settled

A. Plaintiffs action squarely presents claims for the Court to decide.

The district court s determination that Plaintiffs present merely a non-justiciable

political question is flawed on multiple levels. First, the court again misconstrued the

nature of Plaintiffs claims: Plaintiffs do not question the wisdom of policies adopted in

pursuit of the State s duty to provide an adequate education to all students, Op. 27;

Plaintiffs challenge the constitutionality of laws providing ironclad job security to

chronically ineffective teachers, thus contributing to an education system that is

See

Skeen, 505 N.W.2d at 311 (discussing Rose v. Council for Better Educ., Inc., 790 S.W.2d
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186 (Ky. 1989)). Obviously, the Education Clause requires public schools for the benefit

of students, not teachers. See Duluth Bd. of Ed., 7 N.W.2d at 555 ( [The Teachers

Tenure Law] should [not] receive a construction so liberal as to result in subordinating

the paramount rights of the school children to those of the individual teachers. ). By

alleging that tenure laws work to the benefit of ineffective teachers and to the detriment

of students, Plaintiffs unambiguously challenge the Statutes constitutionality. Authority

to determine the constitutionality of laws resides in the judiciary. Minn. State Bd. of

Health v. City of Brainerd, 241 N.W.2d 624, 633 n.5 (Minn. 1976).

Second, by definition, a political question involves issues delegated to some

McConaughy, 119 N.W. at 417.

Skeen emphasizes, however, that the State does not act in a discretionary capacity when it

fulfills its obligation to provide an adequate education to all students: [T]he Education

Clause is a mandate, not simply a grant of power. Skeen, 505 N.W.2d at 313.

Third, the district court s reliance on Associated Schools of ISD 63 v. School

District No. 83, Alsides v. Brown Institute, Ltd., and Skeen itself for the proposition that

Plaintiffs concerns are policy-oriented is misplaced. Skeen, in fact, stands for the

opposite proposition: Plaintiffs claims are justiciable because they challenge laws

impeding the State s constitutional duty to maintain an adequate education system for all

children. Skeen, 505 N.W.2d at 314-15. The Skeen Court never doubted its ability to

assess a constitutional challenge to statutes of universal application. See generally id.

Associated Schools is consistent with this conclusion. There, the Supreme Court

upheld state laws allowing school districts that offered secondary education programming
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to seek tuition reimbursement from districts that did not offer such programming. 142

N.W. 325, 327 (Minn. 1913). For present purposes, the significance of Associated

Schools is that, as in Skeen, the Supreme Court decided the merits of the Education

Clause claim presented; it did not duck behind the political question doctrine. See id.

And Alsides is a red herring: It addressed a damages action stemming from adult

plaintiffs dissatisfaction with technical training received at a post-secondary, for-profit,

proprietary trade school, which the district court (and, subsequently, this Court) recast as

non-justiciable educational malpractice claims. See 592 N.W.2d 468, 470-73 (Minn.

Ct. App. 1999). Plaintiffs action is different in kind: Plaintiffs do not seek damages

based on a particular school s (or a particular teacher s) general fail[ure] to provide an

effective education, See id. at 473; Plaintiffs seek a declaration that their children s

fundamental constitutional right to an education system that provides all students an

adequate education is burdened by state laws protecting chronically ineffective teachers

unable to prepare students to achieve academic benchmarks. AC ¶ 96.

Grussing, 478 N.W.2d at 203 (quotation

marks omitted). It is the judiciary s constitutional duty to weigh Plaintiffs constitutional

claims. Minn. Const. art. III, § 1; Wegan, 309 N.W.2d at 283 (Amdahl, J., concurring).

Finally, the district court s analysis overlooks authority from high courts around

the country, the vast majority of [which] overwhelmingly have concluded that claims

that their legislatures have not fulfilled their constitutional responsibilities under their

education clauses are justiciable. Conn. Coal. for Justice in Educ. Funding, Inc. v. Rell,

990 A.2d 206, 226 n.24 (Conn. 2010). These authorities cannot be ignored given the
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similarity of the various constitutional provisions at stake. See id. (discussing cases).

B. The Cruz-Guzman decision does not control the outcome of this case.

On March 13, 2017, this Court decided Cruz-Guzman v. State, dismissing claims

that the State permits resulting in segregation and,

consequently, in violation of the Education Clause. --- N.W.2d

---, 2017 WL 957726, at *1 (Minn. Ct. App. Mar. 13, 2017). Unlike here, the Cruz-

Guzman plaintiffs did not raise an Education Clause challenge to a particular law; they

focused instead on policies. Id. Moreover, the plaintiffs demanded affirmative relief to a

certain type of education specifically, Id. at

*2. The district court expressed [c]oncerns regarding [the] justiciability of the

plaintiffs claims, but still denied the State s motion to dismiss. Id.

This Court reversed, determining that the nature of plaintiffs allegations and the

relief requested would necessarily require a court to define the meaning of an

education within the context of the plaintiffs challenge, and to define

by which to measure adequacy. Id. at *4. This endeavor would

judiciary to establish educational policy, thus making plaintiffs a

Id. at *5-6. The Court rooted its analysis in Baker v.

Carr, 369 U.S. 186 (1962), where the U.S. Supreme Court identified six factors to assess

whether a political question i as to render an action nonjusticiable. Id.

Cruz-Guzman does not control the outcome of this case because, quite simply,

none of the factors that made the Cruz-Guzman action nonjusticiable are present here,

. Id. First, and critically, Plaintiffs claims do not require the
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baseline constitutionality of public education across the state. Cruz-Guzman, 2017 WL

957726, at *5. The Cruz-Guzman plaintiffs brandished the Education Clause as a

substantive sword, alleging that their right to an ati by

policies creating segregated schools, and seeking an affirmative order immediately

mandating and desegregated Id. at *1-2. By contrast, Plaintiffs

here wield the Education Clause as a protective shield, alleging that their fundamental

right to an adequate education whatever its contours is burdened by laws providing

ironclad job security to chronically ineffective teachers. Plaintiffs seek merely an order

declaring these laws unconstitutional and unenforceable, not an order requiring a certain

type of education. Stated differently, Plaintiffs merely invoke the Court s time-tested

See id. at *6 (quoting

Curryer, 25 Minn. at 3). This sword/shield distinction cannot be overemphasized: It is a

foundational precept of constitutional law. Cf. DeShaney v. Winnebago Cty. Dep t of Soc.

Servs., 489 U.S. 189, 196 (1989); Harris v. McRae, 448 U.S. 297, 318 (1980).

Second, and equally important, Plaintiffs claims do not require the Court to

determine the

Cruz-Guzman, 2017 WL 957726, at *6. Skeen itself sets

the standard: It is the State s constitutional duty to provide an education system that

for

Skeen, 505 N.W.2d at 315. To repeat: All state standards necessarily

includes standards of teacher effectiveness, which are required by law and incorporate
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student proficiency measures. Plaintiffs allege that a significant portion of Minnesota s

students are not meeting academic benchmarks; that chronically ineffective teachers, by

the State s own definition, cannot adequately prepare students to meet academic

benchmarks, and therefore cannot satisfy the State s obligation to provide an adequate

education to all students; that chronically ineffective teachers are employed in the school

system; and, most important, that chronically ineffective teachers are invariably granted

ironclad job security under the Challenged Statutes, which prevents their removal and

impedes the State from fulfilling its duty, under the Education Clause, to provide an

adequate education to all students. Again, whatever the contours of children s

fundamental right to an adequate education, Plaintiffs allegations establish that these

laws are a burden requiring legal justification.

Third, unlike Cruz-Guzman where the plaintiffs failed to identify and the Court

could not independently ascertain judicially discoverable and manageable

standards for resolving [the] inadequate-education claims Cruz-Guzman, 2017

WL 957726, at *6, Plaintiffs claims here are resolved by applying metrics specified in

state law. In statute, rule, and p

tudent growth and proficiency. See

Minn. Stat. §§ 122A.40, subd. 8; Minn. Stat. § 122A.41, subd. 5; Minn. R. 8710.2000.

Plaintiffs submit that these measures are an appropriate baseline for assessing whether the

Challenged Statutes operate as Plaintiffs allege, protecting chronically ineffective

teachers unable to deliver an education which meets all state standards for all students,

thus burdening children s fundamental right to an adequate education.
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In sum, Plaintiffs claims stand on entirely different footing than those at issue in

Cruz-Guzman. Plaintiffs allege (1) that the State is failing its constitutional duty to

maintain an education system that provides an adequate education to all students; (2) the

Challenged Statutes impede the State s ability to provide an adequate education to all

students by preventing the removal of ineffective teachers, and thus burden students

fundamental right to an adequate education; and (3) defined metrics already exist to

determine whether the Challenged Statutes operate as Plaintiffs allege. Because the

factors motivating the Cruz-Guzman decision are not involved here, the political question

doctrine cannot bar Plaintiffs constitutional claims. Baker, 369 U.S. at 217

of these formulations is inextricable from the case at bar, there should be no dismissal for

non-justiciability on the ground of a political question

In sum, Plaintiffs allege that the State

teachers. See Fairmont Creamery, 202 N.W. at 719. As such, the Court

and must address the merits of Plaintiffs claims. Id. Here again there is no distinction

between Plaintiffs claims and other actions including Skeen where courts have

directly confronted whether a legislative preference burdens a constitutional right.

IV. PLAINTIFFS COMPLAINT STATES CLAIMS UNDER MINNESOTA S EDUCATION

CLAUSE AND EQUAL PROTECTION CLAUSE

A. The district court employed an impermissibly exacting standard of review.

Minnesota s stated preference is -technical, broad- and a
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it appears to a certainty that no facts, which

could be introduced consistent with the pleading, exist which would support granting the

relief demanded Walsh, 851 N.W.2d at 602 (quotation marks omitted); Noske v.

Friedberg, 670 N.W.2d 740, 742 (Minn. 2003) (a minimal showing survives Rule

12.02(e)). In addition, where the complaint alleges constitutional violations, a rule 12

motion is subject to increased scrutiny to protect the public from possible government

overreaching. Schocker v. State Dep t of Human Rights, 477 N.W.2d 767, 769 (Minn.

Ct. App. 1991) (quoting Elzie, 298 N.W.2d at 32). Thus, [w]hen constitutional

violations are alleged, the defendant must demonstrate the complete frivolity of the

complaint before dismissal under Rule 12.02 is proper. Elzie, 298 N.W.2d at 33.

Plaintiffs constitutional claims are not frivolous, and satisfy Rule 8.01 s

preference for non-technical, broad-brush pleadings. Walsh, 851 N.W.2d at 605.

B. Plaintiffs allegations establish a violation of the Education Clause.

1. Plaintiffs Education Clause claim is cognizable.

Education is unique among rights afforded by the Minnesota Constitution because

the Education Clause is the only instance when the Constitution places an affirmative

duty on the State. Skeen, 505 N.W.2d at 313. For this reason, there is a fundamental

right, under the Education Clause, to a general and uniform system of education which

provides an adequate education to all students in Minnesota. Id. at 315.

In dismissing Plaintiffs Education Clause claims, the district court questioned

even whether Plaintiffs may allege a constitutional right to an adequate education,

observing that Skeen is the first and only time Minnesota s appellate courts have used
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the word adequacy in connection with the Education Clause. 9 Op. 31. The district

court s concerns are ill-founded: Skeen leaves no doubt that there is a fundamental right,

under the Education Clause, to an education system that provides an adequate level of

education whi Id. at 315.

First, there is Skeen s express holding. Under settled constitutional law, a statute

that me suspect class or impinges upon a fundamental

must survive strict scrutiny. Id. at 312. The Skeen plaintiffs sought a declaration

that Minnesota s education funding laws violated students constitutional rights by

creating marginal funding differences among school districts, but could not show that

these disparities afflicted a particular suspect class. See id. at 314. Thus, to determine

whether strict scrutiny applied, the Supreme Court first had to decide whether education

is a fundamental right. See id. at 313-15. The Court s answer was unequivocal:

In this case, the available evidence suggests that the right of the
people of Minnesota to an education is sui generis and that there is a
fundamental right, under the

in Minnesota. In evaluating a challenge to such a fundamental right, this
court must employ the strict scrutiny test. Under that test, a law will be
upheld only if it is necessary to serve a compelling governmental interest.

Id. at 315. The Court then admonished that whether the State has met its constitutional

duty to provide an adequate education to all students is measured by whether the system

. Id.

Throughout its opinion, the Skeen Court deliberately and methodically employed the

9 Cruz-Guzman only addressed justiciability. Skeen remains the authoritative
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same language to describe the contours of children s fundamental right to education:

state (and variations thereof) appears six times, id. at 311, 313, 315,

317, 320; an (and variations thereof), thirteen times,

id. at 310-12, 315-16, 318; (and variations thereof),

four times, id. at 315- , (and variations

thereof), eleven times, id. at 315-18, 320. Skeen s holding is not a fluke.

Second, there is Skeen s reasoning. The Skeen Court noted repeatedly that the

plaintiffs conceded that all districts met or exceeded the educational requirements of the

their action was therefore

by the challenged funding statutes. Id. at 302-03. Indeed, the funding mechanisms under

attack withstood strict scrutiny under the Education Clause precisely because whatever

their marginal effect, the system as a whole funding to each student in the state

in an amount sufficient to generate an adequate level of education which meets all state

standards Id. at 315 (emphasis added). The negative predicate of this holding is that

had the Skeen plaintiffs sought to prove that basic educational needs were not being met,

the challenged statutes would have been in constitutional jeopardy.

Third, there is Skeen s approval of multiple cases from other jurisdictions

determining that their own Education Clause analogues establish a qualitative standard by

which to measure whether the State has provided, and children have received, an

adequate education. See id. at 310-12 (discussing Pauley, 255 S.E.2d at 877; Rose, 790

S.W.2d at 198; Seattle Sch. Dist. No. 1 of King Cty., 585 P.2d at 97-99; Abbott v. Burke,

575 A.2d 359 (N.J. 1990), and others). Since Skeen, even more jurisdictions have
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determined that their Education Clause analogues embody a right to a certain qualitative

level of education. See Conn. Coal. for Justice in Educ. Funding, 990 A.2d 206, 244-50

conclusion that

students are entitled to a sound basic, or minimally adequate, education in the public

schools (collecting cases)).

In sum, the only reasonable conclusion is that Skeen

fundamental right, under the Education Clause, to a general and uniform system of

education which provides an adequate education measured

by of education which meets all state

Skeen, 505 N.W.2d at 315.

2. Plaintiffs Education Clause claim is well-pleaded.

At its most basic, non-technical, broad-brush level, Plaintiffs complaint alleges

that a substantial share of Minnesota students are not meeting state academic

benchmarks, AC ¶¶ 6-10, 158-64; that the education system is plagued by significant

disparities in education opportunity and achievement, id.; that an arbitrary subset of

Minnesota s children (including their own) ineffective teachers unable

to provide students with basic tools to achieve academic benchmarks, id. ¶¶ 27-30, 72;

and that by preventing discharge of such teachers, the Challenged Statutes conflict with

the fundamental right to an adequate education guaranteed by the Minnesota

Constitution, id. ¶ 72. In sum, and consistent with seventy-five years of Minnesota

education jurisprudence, Plaintiffs contend that the Challenged Statutes

unconstitutionally
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See Duluth Bd. of Ed., 7 N.W.2d at 555; see also Grussing,

(quotation marks omitted)). Accordingly, Plaintiffs allege that

show that the Challenged Statutes satisfy strict scrutiny. AC ¶ 21.

Simply put, Plaintiffs state a cognizable claim under the Education Clause by

alleging that the State has created laws impeding its constitutional mandate to provide an

adequate education to all students in Minnesota. Skeen, 505 N.W.2d at 315.

3. Plaintiffs allege a facial violation of the Education Clause.

[I]n a facial challenge to constitutionality, the challenger bears the heavy burden

of proving that the legislation is unconstitutional in all applications. McCaughtry, 831

N.W.2d at 522 (quotation marks omitted)). The district court further determined that

Plaintiffs cannot make this showing. Op. 32. Here again, the court erred.

The Challenged Statutes are laws of universal application: In every instance, a

school principal seeking to discharge a chronically ineffective tenured teacher for

ineffective classroom performance must negotiate the super due process hurdles imposed

by these laws. Plaintiffs allege that these hurdles require prohibitive time, effort, and cost,

and cannot be concluded even over the course of an entire school year. Plaintiffs allege

that a single school year assigned to a chronically ineffective teacher is sufficient to cause

significant damage to student academic development.

Quite obviously (but critically), Plaintiffs do not allege that the Challenged

Statutes are unconstitutional as they relate to effective teachers. By definition, an
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stated, Plaintiffs allege that the Challenged Statutes are unconstitutional because they

provide unqualified protection to chronically ineffective teachers who universally enjoy

ironclad job security and thus invariably occupy classrooms even during the pendency of

their discharge proceedings (which cannot be completed except over the course of

multiple years), and (by definition) cannot adequately prepare students to attain state

academic benchmarks. Plaintiffs further allege that when principals fail to initiate

discharge proceedings due to their inherent time, complexity, and cost (as required by the

Challenged Statutes), chronically ineffective teachers occupy classrooms in perpetuity.

For students, the result is the same in all circumstances: Their fundamental constitutional

right to an adequate education is impermissibly burdened by the State s legislative

preference for providing job security to chronically ineffective teachers.

4. Issues of causation are inappropriate for disposition at this stage.

Finally, the district court determined that Plaintiffs Education Clause claim also

fails because Plaintiffs cannot establish that teacher tenure laws are causing the system

to fall short. Op. 32. However, Plaintiffs are not required to show that the Challenged

Statutes are the sole cause of a constitutionally inadequate education system, or even the

sole cause of ineffective teachers continued employment in the public schools. Instead, a

burden or impingement attributable to these laws triggers strict scrutiny, at which point it

is the State s obligation to show that they

Skeen, 505 N.W.2d at 312; cf. Mass. v. E.P.A., 549 U.S. at 525-26; Larson, 456

U.S. at 243 n.15. Moreover, and in any event, causation is an issue of fact not suited to

resolution on a motion to dismiss. See Ariola v. City of Stillwater, No. A14-0181, 2014
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WL 5419809, at *4 (Minn. Ct. App. Oct. 27, 2014) ( [I]t is premature to reject

appellant s assertion of causation on a motion to dismiss under rule 12.02(e). (citing

cases)). For present purposes, it is enough that Plaintiffs allege that the Challenged

Statutes protect ineffective teachers with the consequence that many children are denied

their fundamental right to a uniform and thorough education. AC ¶ 23; id. ¶ 71 (same).

The court s dismissal of Plaintiffs Education Clause claim must be reversed.

C. Plaintiffs allegations establish a violation of the Equal Protection Clause.

Minnesota s Equal Protection Clause requires that all similarly situated

individuals must be treated alike. In re Welfare of Child of R.D.L., 853 N.W.2d 127, 131

(Minn. 2014). Thus, even [a] facially neutral statute can violate the guarantee of equal

protection if it is applied in a way that makes distinctions between similarly situated

people without a legitimate government interest. State v. Richmond, 730 N.W.2d 62, 71

(Minn. Ct. App. 2007). The Equal Protection Clause is particularly concerned by laws

that limit fundamental rights or disproportionately burden a suspect class, and upon a

showing that either of these conditions exists, the burden shifts, strict scrutiny will

apply, and the state will have to prove that the statute is necessary to a compelling

government interest. Skeen, 505 N.W.2d at 312; see R.D.L., 853 N.W.2d at 133 (same).

Plaintiffs allege that the Challenged Statutes violate equal protection by

unjustifiably creating two classes of students in practice: The first class consists of

students whose fundamental right to an adequate education is burdened by having been

assigned to chronically ineffective teachers whose employment is protected by the

Challenged Statutes; the second class consists of students whose fundamental right to an
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adequate education is not burdened for having been assigned to effective teachers. AC

¶ 206. The district court dismissed this claim, determining first that it failed as a matter of

law, and second that even if it is cognizable, Plaintiffs allegations are outside the

of the fundamental right to education, and the Challenged Statutes satisfy

rational basis review. Op. 35-36, 40. Again, the court erred at each step.

1. Plaintiffs Equal Protection Clause claim is cognizable.

The court dismissed Plaintiffs equal protection claim as a nonstarter, reasoning:

All equal protection claims are facial or as-applied ;

Plaintiffs claim cannot be facial because face of the
;

Thus, Plaintiffs claim must be as-applied ;

But Plaintiffs claim cannot be as-applied because the relief sought a
declaration that the Challenged Statutes are unconstitutional extends
beyond the particular circumstances of this case;

Therefore, Plaintiffs equal protection claim fails as a matter of law.

Op. 35 (quoting John Doe v. Reed, 561 U.S. 186, 194 (2010)). This logic is flawed.

First, the proposition that Plaintiffs equal protection claim cannot be facial

because the Challenged Statutes text does not expressly burden students fundamental

right to education is incorrect: A facially neutral statute violates equal protection if in

application it creates distinctions between similarly situated people without a legitimate

government interest. Richmond, 730 N.W.2d at 71 (emphasis added). This is the very

definition of a disparate impact equal protection claim. State v. Frazier, 649 N.W.2d

828, 842 n.3 (Minn. 2002) (Page, J., dissenting) ( Disparate impact results from practices

that, although neutral on their face, fall more harshly on one group than another. ).
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Here, disparate impact is precisely what Plaintiffs allege: The Challenged

Statutes, although neutral on their face, inevitably create a class of students whose

fundamental right to education is burdened by being assigned to ineffective teachers

(whose continued employment is protected by the tenure laws), and a similarly situated

class of students whose right to education is not burdened for having been assigned to

effective teachers (to whom, by definition, the super due process afforded ineffective

teachers is inapplicable). Plaintiffs claim does not fail simply because the tenure laws

text is agnostic to their children s fundamental rights. See Frazier, 649 N.W.2d at 833 34

(statute susceptible to equal protection challenge even when it did not create

classifications on its face: An individual challenging a statute on equal protection

grounds must demonstrate that the statute classifies individuals [either on its face or in

practice] on the basis of some suspect trait. ); In re McCannel, 301 N.W.2d 910, 916

(Minn. 1980) (same: Even though the limitation provision does not speak in terms of

classes, this is precisely what it creates for purposes of equal protection analysis .

The proposition that Plaintiffs equal protection claim cannot be as-applied

because Plaintiffs seek a declaration that the Challenged Statutes are unconstitutional is

also incorrect. Without precedent or support, the court arrived at this conclusion by re-

purposing a test for determining the scope of a federal First Amendment challenge to

assess the viability of Plaintiffs state equal protection claim. For decades, however,

Minnesota courts have applied different tests to First Amendment claims. E.g., State v.

Enyeart, 676 N.W.2d 311, 320 (Minn. Ct. App. 2004) ( To succeed in a facial challenge

to vagueness outside the context of the First Amendment, a complainant must
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demonstrate that the law is impermissibly vague in all its applications. ). In other words,

the John Doe test is inapplicable to a Minnesota equal protection analysis.10

Moreover, as noted, Minnesota law provides that a statute is unconstitutional and

must be wholly enjoined if in application it creates distinctions between similarly

situated people without a legitimate government interest. Richmond, 730 N.W.2d at 71;

see Dean v. City of Winona, 843 N.W.2d 249, 258 (Minn. Ct. App. 2014) (same, citing

cases), appeal dismissed 868 N.W.2d 1 (Minn. 2015). John Doe simply does not control

the Minnesota judiciary s determination of what characterizes a properly pleaded equal

protection claim under Minnesota law. State v. Russell, 477 N.W.2d 886, 888 n.2 (Minn.

1991) ( [I]n interpreting our state equal protection clause, we are not bound by federal

court interpretation of the federal equal protection clause. (quotation marks omitted)).

In sum, neither the Statutes text nor the relief sought bars Plaintiffs equal

protection claim. As such, the court s syllogism breaks down, and Plaintiffs may proceed.

2. Plaintiffs Equal Protection Clause claim is well-pleaded.

A properly pleaded fundamental right equal protection claim alleges that a law

burdens a fundamental right in practice and causes similarly situated persons to be treated

10 test is likely inapplicable to equal protection challenges even under
federal law: Decisions post-dating John Doe affirm that plaintiffs may assert equal

facially neutral law whose true purpose (and whose effect) is discrimination violates the
Equal Protection Clause El-Amin v.
McDonnell, No. 12-538, 2013 WL 1193357, at *3 (E.D. Va. Mar. 22, 2013); see Lewis v.
Ascension Par. Sch. Bd., 806 F.3d 344, 353 54 & n.11 (5th Cir. 2015), cert. denied 136
S. Ct. 1662 (2016); Chabad Lubavitch of Litchfield Cty., Inc. v. Litchfield Historic Dist.

, 768 F.3d 183, 199 (2d Cir. 2014); Doe v. Lower Merion Sch. Dist., 665 F.3d
524, 543-44 (3d Cir. 2011).
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differently. See R.D.L., 853 N.W.2d at 131. Upon this initial showing, strict scrutiny will

apply, and the state will have to prove that the statute is necessary to a compelling

government interest. Skeen, 505 N.W.2d at 312. Proof of discriminatory intent is not

required to prevail on a fundamental right equal protection claim. R.D.L., 853 N.W.2d at

133 (irrespective of intent, a law

Greene v. Comm r of Minn. Dep t of Human Servs., 755 N.W.2d 713,

725 (Minn. 2008) (same); Vergara v. State, 209 Cal. Rptr. 3d 532, 555 (Cal. Ct. App.

2016), rev. denied right

Plaintiffs allege that due to the time-consuming and expensive hurdles

identified above which, in application, render dismissal of chronically ineffective,

tenured teachers all but impossible, AC ¶ 89 principals are compelled to leave

ineffective teachers in place, or, when feasible, coordinate transfers. Id. ¶ 69. As a

result, the Challenged Statutes create two classes among students of substantially the

same age, aptitude, motivation, and ability, id. ¶ 203: A class comprised of students

that receive their constitutionally required uniform and thorough education from effective

teachers whose continued employment is not affected by the tenure laws (because an

effective teacher cannot be discharged for ineffective performance); and a second class

comprised of students that do not receive their rightful uniform and thorough education

because they are taught by ineffective teachers, whose continued employment is

preserved by the ironclad job protections provided by the Challenged Statutes. Id. ¶ 206.

Plaintiffs allege that their children are among students that have been assigned to
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chronically ineffective teachers whose continued employment is protected under law, and

face heightened risk of being assigned to such teachers due to the schools they attend. Id.

¶¶ 27-30, 209-10, 217-18. Thus, Plaintiffs allege that their children are among the class

of students whose fundamental right to an adequate education is unconstitutionally

burdened by operation of the Challenged Statutes. See id.; id. ¶¶ 237-48.

Having alleged that the Challenged Statutes burden certain students fundamental

right to an adequate education (including their own) while similarly situated students

rights are not burdened, Plaintiffs properly allege a disparate impact equal protection

claim, and the State is required to show that these laws satisfy strict scrutiny.

3. Plaintiffs Equal Protection Clause claim triggers strict scrutiny.

Finally, the court ruled that Plaintiffs equal protection claim fails because the

tenure laws satisfy rational basis review. The Court determined that rational basis review,

and not strict scrutiny, is the proper standard because (1) Plaintiffs allegations do not fall

within the scope of legal protections afforded by the fundamental right to education, and

(2) Plaintiffs cannot show that the Challenged Statutes substantially interfere with a

cognizable right and are thus too attenuated to trigger strict scrutiny. Op. 36.

Again, the court erred on both fronts. For reasons explained, Plaintiffs allegations

establish that the Challenged Statutes burden their children s fundamental right to an

adequate education. Accordingly, the State must show that the Challenged Statutes

withstand strict scrutiny. Skeen, 505 N.W.2d at 315. Moreover, whether the Challenged

Statutes directly or substantially interfere with Plaintiffs children s fundamental right

to an adequate education is (again) an issue of causation that cannot be decided at this
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early stage. Ariola, 2014 WL 5419809, at *4.11

But even if the district court correctly applied rational basis review to Plaintiffs

claims (it did not), it applied the wrong test, asking merely whether the Challenged

Op. 40. This is the federal rational basis test. Scott v. Minneapolis Police Relief Ass n,

Inc., 615 N.W.2d 66, 74 (Minn. 2000). Plaintiffs allege claims under Minnesota s Equal

Protection Clause, thus requiring Minnesota s more rigorous rational basis test. This test

mandates

arbitrary or fanciful but must be genuine and substantial, thereby providing a natural and

e genuine or relevant

11 The district Gluba v. Bitzan & Ohren Masonry, 735 N.W.2d
713, 720 (Minn. 2007), to determine that the connection between the Challenged Statutes

misplaced. Op. 36. First, the Gluba Court arrived at its conclusion after developing an
evidentiary record. Gluba, 735 N.W.2d at 717 19. Here, by contrast, the court ruled on
the factual issue of causation prior to receiving any evidence. For this reason alone, the

on this point must be reversed. Ariola, 2014 WL 5419809, at *4.

s facts are also distinguishable. In Gluba, the plaintiff alleged that the

735 N.W.2d at 720. Questioning whether
even exists, the Court nonetheless determined that any burden

a series of
unproved assumptions. See id.

incontrovertible. Skeen, 505 N.W.2d at 315. Additionally, all children are compelled to
attend school, Minn. Stat. § 120A.34, making it a certainty not merely a possibility
that some children will be assigned to classrooms occupied by chronically ineffective
teachers whose continued employment is protected by the Challenged Statutes. As such, a
direct line exists between the Challenged Statutes and the constitutional deprivations
alleged here. Strict scrutiny is required. Skeen, 505 N.W.2d at 315.
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Id. Plaintiffs submit that the Challenged Statutes

cannot satisfy Minnesota s Russell, 477

N.W.2d at 889. In any event, this test is (again) premature without an evidentiary record.

ndamental right equal protection claim must

be reversed.

V. PLAINTIFFS MUST BE ALLOWED TO AMEND

On a final note, the district court prematurely dismissed Plaintiffs constitutional

claims with prejudice and without acknowledging r leave to

amend. While maintaining that their complaint is sufficient to withstand the State s Rule

12 motion, Plaintiffs point out that the discrete deficiencies that troubled the district court

are capable of being remedied in a new pleading. Thus, because Plaintiffs allege that their

children s constitutional rights are violated by the Challenged Statutes, and because the

State has not demonstrate[d] the complete frivolity of the complaint (for reasons

explained herein), the district court abused its discretion when it dismissed Plaintiffs

complaint with prejudice. See Elzie, 298 N.W.2d at 33; see also Dean v. City of Winona,

868 N.W.2d 1, 8 (Minn. 2015) (a party faced with dismissal may seek leave to amend its

complaint, and amendments should be freely granted when justice so requires ).

CONCLUSION

For these reasons, the district court s order and judgment must be reversed. At

minimum, Plaintiffs must be granted an opportunity to amend their complaint.



46

Dated: March 23, 2017 FISHMAN HAYGOOD, L.L.P.

By: ___________________________
James R. Swanson (LA #18455)
Alysson L. Mills (LA #32904)
Jesse C. Stewart (LA #36282, PHV)
201 St. Charles Avenue, Suite 4600
New Orleans, Louisiana 70170-4600
Telephone: (504) 586-5252
Facsimile: (504) 586-5250
jswanson@fishmanhaygood.com
amills@fishmanhaygood.com
jstewart@fishmanhaygood.com

BASSFORD REMELE

A Professional Association
Lewis A. Remele, Jr. (MN #90724)
Frederick E. Finch (MN #29191)
Kate L. Homolka (MN #395229)
100 South Fifth Street, Suite 1500
Minneapolis, MN 55402-1254
Telephone: (612) 333-3000
Facsimile: (612) 333-8829
lremele@bassford.com
ffinch@bassford.com
khomolka@bassford.com

and

Nekima Levy-Pounds (MN #335101)
2901 Lyndale Avenue N.
Minneapolis, Minnesota 55411
Telephone: (612) 210-3734
nekimalevypounds@gmail.com

Attorneys for Plaintiffs-Appellants



47

CERTIFICATION OF LENGTH

I hereby certify that this Appellants Brief conforms to the requirements of

applicable rules, is produced with a proportional 13-point font, and the length of this

document is 12,730 words. This document was prepared using Microsoft Word 2010.

Jesse C. Stewart (LA #36282, PHV)
FISHMAN HAYGOOD, LLP
201 St. Charles Avenue, Suite 4600
New Orleans, Louisiana 70170-4600
Telephone: (504) 586-5252
Facsimile: (504) 586-5250
jstewart@fishmanhaygood.com



48

ADDENDUM

TABLE OF CONTENTS

A. Findings of Fact, Conclusions of Law, Order for Judgment
(Oct. 26, 2016) 49

B. Memorandum Supporting Findings of Fact, Conclusions of Law, Order
for Judgment (Oct. 26, 2016) 51

C. Notice of Entry of Judgment (Nov. 9, 2016)



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



77



78



79



80



81



82



83



84



85



86



87



88



89



90



91



*1

No. A17-0033
________________________________________________________________________

STATE OF MINNESOTA

IN COURT OF APPEALS
________________________________________________________________________

Tiffini Flynn Forslund, et. al,

Appellants,

v.

State of Minnesota, et al.,

Respondents.

AFFIDAVIT OF SERVICE OF

District Court
Case No. 62-CV-16-2161

STATE OF LOUISIANA )
)ss.

PARISH OF ORLEANS )

Jesse C. Stewart of the city of New Orleans, Parish and State aforementioned,

being duly sworn, states that on March 23, 2017, he served the following document

entitled:

upon the following:

OFFICE OF THE ATTORNEY GENERAL

Alethea M. Huyser, Esq.
Andrew Tweeten, Esq.
445 Minnesota Street, Suite 1100
St. Paul, Minnesota 55101-2128

Telephone: (651) 757-1243
Facsimile: (651) 282-5832
alethea.huyser@ag.state.mn.us
andrew.tweeten@ag.state.mn.us

by arranging for the electronic transmission of true and correct copies thereof to the email



addresses listed above, and by depositing two bound copies of same in a sealed envelope 

duly addressed to the above, delivery prepaid, at New Orleans, Louisiana. 

Jesse . Stewart (LA #36282, PHV) 
FISH N HAYGOOD, LLP 
201 St. Charles Avenue, Suite 4600 
New Orleans, Louisiana 70170-4600 
Telephone: (504) 586-5252 
Facsimile: 	(504) 586-5250 
istewart@fishmanhaygood.com   
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Subscribed and sworn to before me 
this   7,3   day of March, 2017. 
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