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V. ORDER

FRED G. BURKE, et al.,

Defendants.

THIS MATTER, having been opened to the Court upon motion by
Greenberg Dauber Epstein & Tucker, P.C., Edward J. Dauber, Esqg.,
counsel for the Commissioner of Education (“Commissioner”), for

an order modifying the Court’s prior orders in Abbott v. Burke,

199 N.J. 140 (2009) (“Abbott XX”) and Abbott v. Burke, 206 N.J.

332 (2011) (“Abbott XXI”);

AND this Court having previously recognized in Abbott XX

that school funding decisions must be tied to educational



programs and standards, along with the need for periodic review
of outcomes;

AND the Commissioner having demonstrated that although the
State has provided nearly $100 Billion in State funding to the
SDA Districts since 1985, there has not Dbeen sufficient
improvement in student performance to conclude that the goal of
eliminating disparities in those districts as compared to other
districts across the State of New Jersey has been met, as
measured by standardized test results and graduation rates;

AND the Commissioner having further demonstrated that a
principal factor in improving educational outcomes 1is the
effectiveness of the teachers along with the amount of
teacher/student contact time;

AND this Court having recognized that the New Jersey
Constitution’s guarantee of a thorough and efficient system of
education protects a fundamental right of school children in New
Jersey;

AND it appearing that certain statutory and contractual
limitations impede the ability of certain SDA Districts to
affect changes that would allow those schools the flexibility to
raise the level of teacher effectiveness, increase

teacher/student contact time, and otherwise improve the ability



of such SDA Districts to provide a thorough and efficient
education;

AND it appearing that in some SDA Districts, a provision of
the Tenure Act, N.J.S.A. 18A:28-1 et al., specifically, N.J.S.A.
18A:28-10 (known as the “LIFO Statute”), and certain provisions
of collective negotiation agreements effectively 1limit the
Districts’ freedom to ©provide the students with the most
qualified teachers, to introduce new programs or to increase
total teacher/student contact hours, which would be in the best
interest of the school children;

AND it appearing that certain statutory and contractual
provisions, which impede the State’s ability to fulfill the
guarantee of a thorough and efficient system of education for
all public school children, are unconstitutional as applied in
certain SDA Districts;

AND this Court having recognized that the Commissioner not
only has significant responsibilities and duties to ensure the
provision of a thorough and efficient education but also has
broad discretionary authority to act 1in furtherance of that
constitutional mandate;

AND this Court having recognized the specialized expertise
of the Commissioner in identifying the unmet needs of at-risk

students that impede their ability to succeed academically, as



well as the Commissioner’s expertise in identifying the programs
and modalities that can best meet those needs;

AND this Court having in mind the constitutional roles of
the co-ordinate branches of Government and the deference due
each branch under separation of powers principles;

AND it being evident that any system for the provision of
education cannot significantly improve educational outcomes for
students 1in the absence of effective teachers with sufficient
teacher/student contact time;

AND it Dbeing evident that with relief from certain
statutory and contractual impediments that are determined to be
unconstitutional as applied 1in certain SDA Districts, a
reassessment of State funding to the public schools, and its
distribution among the State’s districts, will need to be
undertaken 1in order to assess the financial impact of the
qualitative changes necessary to achieve measurably improved
educational outcomes and reduce the disparity 1in outcomes
between the SDA Districts and others;

AND it being evident that failure to address the
aforementioned constitutional infirmities as quickly as possible
will have an adverse effect on students whose futures might be
placed in Jjeopardy, and the State therefore seeking review of

this application on an emergent or otherwise accelerated basis;



AND further good cause appearing:

IT IS on this day of , 2016 ORDERED:

. That the Commissioner 1s granted the authority to waive
statutory requirements and provisions of collective
negotiation agreements in SDA Districts that serve as
impediments to a thorough and efficient education,
consistent with the Court’s opinion in this matter;

. The Court hereby vacates its previously ordered remedy to
the extent that it contemplated funding of the School
Funding Reform Act of 2008 in accordance with its terms;
and

. The Court orders funding for SDA districts to be held at
current 1levels while the Legislature and Executive Branch
develop a new system for providing education to students
that 1is fair and constitutionally sound and that can be
implemented in time for the 2017-2018 school vyear. If a
new system 1is not timely implemented, the Court will

entertain further applications for appropriate relief.
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the Commissicner of BEducation must be given the tools
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increase funding to these underpesrforming SDA Districts for the
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YV, supra, 153

Abbott XXI1, supra, 206 N.J. at 341, 369-70, 391-92; 462-64.

Unfortunately, while tens of Dpillions of dollars were

" w4 I b e g e R o~
proviced Lo the Digtricis over of
174 LA T o b e i 4 ASTE N T Y e Fa G T -
Kevin Denmer (YDehmer Cert.”) atr € 7 i

contractual impediments have fLhwarted the State’s efforrs to

i ooy I - -
modificat and Abbot AT
oy =1 OW i -
[ A d LW [ SR i

disparifties in achlevement.
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I. SDA Districts Are Still Performing Poorly as Compared
to non-SDA Districts

The SDA D

performance singce

ABbboty 1D, supra, 11

(Exhibits A and Bj. In the 1%85/1%86 scheool year, all but two
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the 2014/201> school vears, third grade,

standardized test scores for matl

- . VTYT R Af _ . -~ 2 e L de
arts {“ELA™) in the SDA Districts
relatlvely stagnant. Hauger Cert. at 9 Sia) (Exhibit  Aj.

Exhilbit

erforma

,‘
L

e

ftest scores and

has also

[oXH

over tLn

5 time period.

between the S0DA Districts and Statewlde average scores was 29

percentage points for

through the

IREITEE S o 1 o NPT PN e d T T
U1slricis anda non-oslda Liistrid W The La-ZiU
I + Y T e £ ‘SRatal loistalel LA STl 1 the g
poinT  range 1oy nhidgh sCnhoo LA an@ 1t e 3
PRV - = . 1 3 . k L e
point range for high schocl math. Hauger Cert.

were used as i
(“Czehut Cert.”) at § 13. Grade 3 was used becaus

i LA
teracy 1s commonliy used as an indicator of 1
ess. Thid. Grade B was

cc
used
in New Jersey, rhe eleventh
assesament of a high school stude

&
o
3
0]
=~
O
X
o
]
iy
-
M

0



9p]
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SDA Districts and non-3DA Districts has continued at all grade
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This persistent disparity is also
rates. Exhibit A to the Certification of Peter Shulman
demonstrates that, from the 2010/201 school vear through the
2014/201% school vyear, graduatlon rates Iin the SDA Districts

ranged from 68.6% te 76.7%, while graduation rates in the non-

P 037 o " e
T o [ Years
A el . 7Y . ‘1 - 2 L
“Shulman Cert .’y oat 9 4 Lxhibit
SOOres, ir
oy ™5 - - - + 8 TN T
the SDA Districis remain tLhe non-Sh7

the school

1

distyict rating site, SchoolDligger.com, which evaluates and

in the top 400 of the £10 Hew Jersey districts’ that it ranked on

" Schooliligger.com recognirzed &73 ; > school districts iy

! t f Nex Ters including the Aditlional ik ] o b )

e 5t O ew Jersey, ilncluding the traditional public schoc

; i charter schools, nd speclallzed schools such as
=

schools. See School Digger Ranking
The“ dlv?rict“ were ranked because Scﬁ@Olquqer.com did not
have sufficient information Lo ko the 63 unranked districus.
Ipid. Ranking Freguently  Asked Questions, <<https: //www.
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<http://www.state.nj.us/education/guide/201l6/district. shtml>

(tast wvisited September 14, 2016). From this, it is clear that

more spending, alone, doss ot eguate Lo improved educational
outcomes.
IT. SDA District Funding Has Increased Dramatically
State funding to SDA Districts has increased substantially
since The Abbott Litigation began, to ite current

disproporticnately high level., Dehmer Cert. at 9§ 7 (Exhibit C}.

State fTunding has enabled the SDA Districus to spend

Dehmer Cert. 9 9
ien  Statist Table
236.55, Total and current expenditures per pupil in

<https://nees.ed.gov/programs/digest /d

e

currantsyes>s {last vwvisited Sept. 14, 20163

In the eari 197078, per pupll spending in New Jersey

ranged Ifrom S700G-51,500. Apbbott II, supra, 119

o o

1975, spending ranged from $1,076-51,974 per student.

the 1984/198% school vyear, the New Jevsey State average was

53,329 per pupil. Id, at 344, In that year, the average

expenditure in the A and B districts (which now comprise most of

v

P PR g B
“ne the 5

whereas The




in schools 1In the State’s most affluent districts {the 1 and J

districts at that time) was $4,0£% per student,

NCES

the national spending averags was $3,216 per

Table 236.55, supra. Thus, at the very beginning cf the Abbott

iitigation, the SDA Districts were spending 5400 per student

less than the nraticnal average but as much as $2,253 less per

Jersey State average. This

pupil  than the New
significantly after this Court first granted financial relief in

Abbott I7, which required increased State funding toe the Abbott

As a result of additional State funding for educ

the next decade, the

T R : L e e R - S NPT R
Districts rose to 210,938 per pupll in school
verg y aswcaod e [ the Joerade o3 55 R T
Yedln, cxHCeeuing L aVvaIada [ W mel

pupil, Dehmer Cert. at 9 ¢ (Exhibit D), and the

of 88,572 per pupil. NCES Table 236,55,

2012/2012 school vear, the average per pupil spending in the SDA

Districts increased further to $16,723 as compared to the non-

D average of 3

i

A Distri

L

01, and the national average of $12,020. NCES Table 236.055,

i

supra. The most recent data from the 2014/2015 school year

demonstrates that the SDA District spending remains high at

516,605 per pupil as compared to the non-35DA

$14,261. Dehmer Cert. at 9 % (Exhibit D). While those are the

i
90
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amounts  spent in  many  BDA  distric

significantly higher. For  instance, in  2014/2015%, education

H
¥

spending in Asbury Park was £30,%77 per pupill

$21,306 per pupil, Camden was $18,156¢ per pupil, Hoboken was

. s e o —~ e 4 T -
$182,154 per pupil and East Orange was 516,380 per pupil. e

This increased

largely because of

total

NGRS
IunaLng.

TG o "

et

1ng

4

Id. at 9 7(b) {(Exhzibit C). At that

was about 22% of all students in

students in the SDA

N e - T d A T PRt WA B I TN T TU L de g e e by

the State. IToid,. In FYZ24017, the  SDA Districts be

A T 7 70 B e T

recelvVing nearly i oI L ald GQLSLIioudTed,
3 N doe - - - 3 .

Wil L& thelr proportionate studaent enyol lmenty

IR avadsr: ) - = R 3t e A I aT T S

uncnanged orojected a AV o rhe Statae 3

As this data demconstrates, since the Abbott v. Burke

litigation bpegan, the SDA Districts have continucusly recelved a




F

e’ overall budget. For

9y

education budget, but of the Sta
example, the entire FY2017 State budget 1is $34.8 Billion.

8.7 Billion is devoted to

FY2017 Appropriations Act. Of
education spending, nearly $5.1 Billion® of which will go to the

-

331 BDA Districts, aiocne. Dehmer Cert. at 9 7 ({Exhibic ).

Thus, 14.6% of the State’s entire budgetr will

: e o T Y s ¥ o B
Just the SDA in FY20%Y Thid. FY 2017

IIT. Paradoxically, While Court-Grdered State Education
Funding Has Increased to the SDA Districts, at the Same
Time, their "“Local Fair Share” Percentage Contributions
Have Decreased, Thus Impacting Cther State Budgetary
Needs

In addition t©to recelving State 4.

DO Les

estimated ability Lo

is required of the S5FRA formulsa and this calcul: ia

This number,

GCCOU




referred To as the district’z “iccal

L . + s e i T R e e
increasead, at  the time, Districis percantage
o~ - vy - = o g e - 3 . ~ Ao ~N & “ N
contributions have decreased, and other distorted financial

effects have become evideni as . Despite the high | of
State funding for the SDA Districts, many of them pay less than

other State

their LFS amounts for education,

7

budgetary need

(__
.
(&

o LFS 1z pased  on

T
[N
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ated pursuant Lo the

SDA

while relying on State aid te fill this gap. A At thew

Boxer, Mew Y
programmacl ,

<<http://www.nj.gov/comptroller/news/docs/ta
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report.pdf>> {last visited Sept. &, 20106} (2010

Report”). Through tax abatements see i.J.8 A0 40A:21-1,
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usually businesses, from paying property Lfaxes.

Comptroller Report, supra, at 4; Certification of John J. Flcara

(“ricara Cert.”y at 9 4. In exchange, the bhusinesses are
typlcally reguired to make payments in Lieu of taxes (TPILOTY)

to the municipality. 2010 Comptrcocller Report,

SEments, the

Ficara Cert. at 9 5. For long term aba

e SR,
goes to the county), 2010

retains 95% of the PILOT {the orher

Comptroller Report, supra, at 5; Ficara Cert. at 9 10, and “[i]n

¥ M

many c¢ases, the negotiated PLILOT provides more funds To  the

jx

municipality than 1t would have otherwise received. 2010

Comptroller Report,

which typice

tax colle - somebimes more " .oat do
Ny 3ty T P T PR ~ LS g
receive any portlon of b, 12
Ficara Cert. at oIk tax

abatements is “borne by scheool districts, county residents, and

State taxpayers”;. In addition, for long-te

is not reflected in the municipality’s

In 2010, the State Comptroller allows

the municipality, in essence, to hide its true wealth from the

school district and rhe state, resulting 11 T he school



s continued reliance on the

Iin his 2010 Report,

municipalities (from the

granted exceptions exceeding ol that
made significant use of developm 10,
made “significant use of developr L0

Fifteen o©of these twenty were SDA Districts {Asbury Park,

Bridgeton, Camden, Harrison, Hoboken, Gloucester  Townshii
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Districts remains low as compared fo their

of the thirtv-one SDA

LFS towards eduycation Glmost eve

in EFY2010, Jerses compared to iLts LFS

amount, Dehmer Cert, at 9 10 (Fxhibit &Y, while

5417,733,738 in State aid for education.

tate Aid Summaries, Jersay City

roh.shitml>

5 aiae fo Tax

amournt oI

compared

In FY2010, HNew Brunswick City pal
amount. ITbid. In EFY2014, Salem City pal
1ts LFS amc k3 5 i
rhat has consis
FYZ2010 through

Districts paid less than their LFS amounts aacl
through FYZ017.

id 102.4% as
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spendling 1t takes to achieve them when 1T hasn about

how ifs orders might undercut spending on  other important

+ 3 -

rights, incliuding thoeose protected by the Constitution’;). As

{{]

Justice Hoens noted 1in her dissenting opinion in Abbott XXI,

AAY

our Constitution, fal inciudes] the reguirement that the

budget be balanced, see N.J. Const., art. VIiII, & 2, 9 3, and

the provision assigning o the

. o p . .. i " .
authority to appropriate f M.J. Const., art . % 2, 4
~ - . - SN T T . (W T b e e e e
2.7 Abbott XXI, supra, 206 N.J. at 02 d., Clssen

NUMErous and diverse interests, in

i

congtitutional dimension. at 495 {(Hoens, J., dissenting).

Iv. Great Teachers Are the Real Key to Improved Student
Performance in the SDA Districts

universall
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Dr. Hanushek has also found that 1f New Jersey could
improve student performance, “past ecconomic history suguests

that the state GDP could be 3.5 percent higher on average over
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States would, according to historical relationships, be lifted

by 3.3 psrcent - almost as much as the total national spending.

Id. at 9 32

Other rescarchers have reached simi results. A

al. concluded that

study perfcrmed by Marzano

principal guality account for nearly €0% of & school’s total

on st
ny  Goldhaber  Toundg i

impact than other factors such as crtions in

Having a highly effective teacher threse bto

Lhat the typi disadvantaged
o school Dick (2010, FProfit wcarion  (Santa
Barbara, CA: FPraeger) Another Ty that & student

garns 3.5 percent more each vear, 1f the student had an above-

average teacher (75

the  student had &

Dopbile, Will and Roland G. ¥ryer (2011

=

to Increase

Schools Enough bohievement among the Poor?
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2,77% teachers 1in 1its district schools Haspe Cert. at 94 18
Of those, 5S4 were rated and 314 rated

effective, Ikbid, Only 309 of its

highly effective. ITbid. Like MWewark, Camden had a very high

----- n N
concentration of

teachers., Ibzd. In

the 2013/2014 school year, it employed 11 ineffective teachers

and 149 partially effective teachers. Ibid, Conversely, only

332 of its 1,014 teachers were

o

Paterson, 20 of its

298 were e Vo014 i
Ibid

of

State’s 20% i “fecrive teachers. at 9 T

three districts also employed

e G Ay 1
el TeCllve Teachel

n

b

districts werse

h,778 teachers emploved in these

received this

T} o ™ -~ T o AN = = 3 o I~ -
This Court has held that a thorough and efficient
education reguires a certain level of sducational cpportunity, a

o~

ooopecome

student ©

minimumnm level, Ul
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is absolutely essential to success.”  BEbbett II, supra, 119 N.J.

at 295, Three significant conciusions are apparent from a

0

careful review of both state funding and school performance dat

that bear out these statements Dy the Court that funding in

itself 18 not the soclution Lo meeting the

=
o]
.
(i
rt
1

First, there continues to be a significant achievement gap
petween the State’s bpest and worst performing schools, and the
SRR Districts continue to suffer the negative impact of that

disparity. Hauger Cert. at 9 % {(Exhibits A and B). Second, ithe

disparity in pupil outcomes in the ZDA

dles  nationally

ent and  supplic

assuming infrastructure, eqguir

i

at a reasonanle level, the most important factor

aducation is  the gquality of the

Appro ‘
&Dba-une amcunt o©of funding for the SOA
increased from $4.63¢ Billl in fPQUQ
Y2016 and is projected at 35,

Cert. at 9 7 {Exhibit C). sas
and perficormance history, there
full funding undesr the SFRA would

Lad
A



The  Department of Education  has identified specific

< 14 ; - I 4 o+ — . w 5
impediments, 35 d18C te atfracting and

maintalining the highest guality teaching staff 1in the EDA

Districts and concluded that while removing those impediments

. - [ ey fo b g P A R S H PR + K P - 3 -
cannet guarantee the desired results in a short period of fime,
it will be wvirtually impossible to te the disparity in

education iz reguired for the State to sabls

constitutional obligation.
VI. The LIFO Provision of the Tenure Act Has Created an
Impediment to a Thorough and Efficient Education
Because It Discourages New Talent From Applying for

Teaching Positions and Leads to Retention of Less
Efficient over More Efficient Teachers

reductions in force ("RIFs”), states: ilting

from any such reduction be made on the basis of
o standards o est by ot

commissioner with fThe approval of state Dpoard.” N.J,

18A:28-10. Traditionally, upon any RLEF, senlority 1s the only

baslis upon which teachers are released,

of thelr

are subject to release first,

[
Lt



released In reverse

effectiveness, and tenured teachers

RIF. This so-cailed last-in, first-cut (“LIF0Y) regulrement in

the event of a RIF is an impediment to a bthorouch and efficient

O
b
{Ts
3
r
TE

v districts {like many

fonnd

education because: {

rt
L.

o}
—
0
o
0o

Districts) with a declining student popula

iikelihood of potential RIFs are unable to attract

teachers who know that they will be

e £ e e e R AR P 5
event. ol the potent ral RIEF; alic e

i1 be r

senlor tenured teachers wi

retaining less effective teachers with more

1= : = -~ FEp S = e o —~ &7 " -
cumulative effect of both factors, as a result of LIFGC, is that

partially

I

Superintendent of Schools  (“Hewark”),
the district has been unable Lo exlt most of these teachers
Id. ar 99 14-24 As & "k

nas had to continue to employ ineffective iteachers for vears.

13-1% Recognizing the paramcunt importance of




o0 { ' . . .
i — I E) e R Lk o3 -, . . -
Z = s ¢ O 4 GO & U S T R
o i p < o @ ] it o 4 o 3] - o
R e U - T = = @ s a o]
Ly . - o - — o o ] . s et
b i 3 0 'y I 0y a - o - ] o =
T ! £ TR & 58] i U, @ =
o ) o & = 4 o ot
y 4 s o b o o s ! & )
3 ' o ey o = Ee) N‘ o o - Ly
o 1 - o I - - It S - g o o
i I L w3 ~ it e o o ~ ..au
~ (..,4.., & A v i e a [ ey S e ey
L : h h i it - . :
e . = ¢ o = N - vt i A & o -
LR o & & @ © n @ . K O i
S = T - g ; VI - R
v mL i) ai @ 4 - - ) . ey P o
i3] i o s (. ] o @ p I ™ L s - - O
o +! - P 4 A 0 - . Qi
e 8] i - - = .
i o & . % N pa ~ @ < o ¥
iy 0 iy o a3 a = N HE = it o
W..w id - ‘ wrim 3 o = bl = = - i La -
] U < - i3
£ o — ad o e c ; e __: fey) r , .
! oy 14)] o o L & oy & o — E |
O3 - ) - - e st - > .
i ; A o ~ : o L wn e o o 2 : $) =
L al by e i- ~ N L iy i o srf g =
e v | [ Ty Led A4 [ ! . e 0
) a H ~ . ! w i o o )
E L Nt i} — - 3 o - - 4 b
U A i fis! 5] —1 iy Pt ™ o} ks 15 ,(W_ [
R | dud 2 i o = a3 - Y 03 s
o] . - b4 a1 s i b . !
Nt | 4 ] n [ o — B i :
: e =3 ) ] i : 7 + X —
a T T S G © S B g = L N .
L o ) & I M . o T £ o ; 4
~ ] L . g B Ll = j— i B o= i
= - —~ + i i o o a4 = o : [ . = Al ) :
N 1 o " [N = bl K — el —~ X 5 LA 1y
! & H I o o Y I & o O » » o] - ¢
X @ - o= b = P o o O
d 2 ‘ et 3 i P} (] e — — - o - 33
~ =y ~ T ) — s i) w.A S 4y L = Y A
i 8] e o - L o O ) Sy oy b P
- + l oo s e : 0 ; ot - - a0
o O n o S . o O a ’ o e -~ - P s}
- i , (& -4 o3 @ — = 3! bt i o = i
© ~ = [ Iy 14 = 1 5 44 @ i 0] - ™
- = L - - ey D )] . i t = 1] hast o S 0
(o} - ! - bt | w [S) — T (" é . i~ - ' ;
= 0 o ! ’ = ) o Al —~ ; iy L i o i
] I " — 1 - & L 6 o o | - O s
A o} a = 0 he 4 o et i [ reeed Ao @ o
0 e i I — o v - » o [§] ol P 33 i
£ = - ' At L 3 “ i & £ n b o o o o oot
@ s = a p— o z + e I & . . - . Gy ¢
0 o o~ o o - o © o 0o ) ) — - z o
S " - iy & oo o U o @ @ " @ o
~ 42 s € £ i
PR S L 52 O . 5
t - g . i, — " - i
P M.w L o Q O W wm ‘_I_ ()] @ A ond ﬁﬂiu 4 s mmwu. S S
T o =2 voooa - "’ - R s B VAR S
2 = . @ 9 =% ik | a I5¢] e 3 0 o 8] e ] A N
] 1] i) - = = = A i ~ 5 oy - e . : P ]
e [ e { = rud 4 — — . [45] et {2 [ ] 0 =
= 3 N W = e 2 o) i - & o Ui " A
Z e P o O .~ k . . o Lk T o 73] . 3
" 4 4. - = - N @ 5 e O O i " s
- w - ! e ‘ = i o : . i @ " i
o s - - o i IS} e ) o i @ ~ : i a
i & =z i + & . ) . v o - @ et
o _ + 3 . o s b €3 e o o« o O SO
)
73] 3 5 " o o @ " O ] N e o
i opmd wd < i) o -+ -~ Fei o i)
- - L ) . ¢ i

&
les
rL
Mo

s
inuing

e

g

I

-

T

t
placed
nt
ols
e
I

e
fective

I3 v C n
A L q: e — -
o et 0 4 L»i i e e .
s o me ul 5] O O o 4 ) 1 & @ - £ o 5 ja
@ o) G o o m Ml mw o = T i : £ o i e e e .
L IR @ o i g et J mrp\. - i 4 @ a .WN (O} ) o) ed 0

4 g



7

o

IR

"y
O

ey

£

q

CTLVEe

&

U}

<0

s

vl

)
i

U]

s
40

(]

H

B
O

<

ok
A

4
e

@

&

L€

[

nt i

L

C

o

iy

=)

ks

iew

i

al
]
]
O

La33

PRt

{



more teachers than needed for its students and fakes on &
significant financial bpurden to do this: a financial burden

ficult, even impossible, to

Fhy

which 1s becoming increasingly di

centinue. Id. at 9 20.

B. Paterson Public Schools

&3

Faterson has been unable to avold conducting RIFs and has
conducted two major RIFs 1in  recent years., Certification of

Donnie Evans (Y“Evans Cert.’”) at 9 15-16. Mozt recently, in

¥ members

poo2EE

.
moelr of

oar

Paterson’s Superintendent noted that this result had a negative

impact not only upon the current teacher gual erson
district, but alsce on its ability to attract new recruits in

subject areas different from the subject areas of teachers who

were lald off in the RIF. Id. at 9 17. As Superintendent

. 4 a ~ A2 e e ~ -, - i 3
explained [biecause re peling the of

a3 future RIF, they are not applying for these positions.”
€. Recall Lists
w - g iy a4 . e - - = i = BN
Even 1if some ineffective teachesrs are exited 1n a Rib,
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tayelf of & substantially greater number, and higher gualiny

teachers to reach eqguivalent budget savings. Id. at 94 38.

Conversely, where a layoff was conducted based on teacher

gquality, the layoff actually increased student achievement while

QL;

also decreasing the number of teachers that the district had to

in additicn to These di

layvofls conducted pursuant to

42, Furthermore, research shows that teachers who

rotice, but who are not ulftimatel

Sohool use provisions of the

as modifie by TEACHNJ,

Tenure Act,

Employees Hearing

rid themselives of the less

b e . - ~ - . Ty TS £ e gt
iess efficient teachers in ol a RIF. Cert. at 949
4 T Ty A - -~ = TL e N RPN
il, Zi—z3 niortunately, as dpplirad 1 Lnese CISLriCLs,
this statutory lframewcrk hag fallen short of 1Ts goal

D. TEACHNJ
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Legislature enacted TEACHNT widt

In 2012, the “{tihe goal .

. . to aise student achievement by improving instruction
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once a teacher receives tenure, continued amployment 18

essentially guaranteed, except if the superintendent navig &
convoluted array of steps,
Pursuant to the Tenure FEmployee Law, oriocy to

ployes I

must be hel sefore an arbitrator. N.J.S R
must be held before an ar trator NoJ.8F

commencing the removal hearing based on

See N.J.S A, 1BR:6-123 fevaluation

all teaching staff members, which set forth & basis for fhe

ar

PRE R . SN . worT o
highly effective] [1]¢ em

effective in two consecutive annual

. s - . . -
with the secretary of the oL & Charge oL

LAY



N

in

@

fficiency,” and the process to remove the

employment commences. 3.

13 Ty - ~ - = L i
Rowever, once a (o8 Pall Y
ellfective on the annual summative ;48 measured py Lnhne
p—— oy e g - = — - = = oy - w = “ P - - T 1
evaiuatlon rupri a corrective action plan shall be

designat

6A:10-2.5. At least two years must pass - with the teacher

remaining active in the c«classroom - bpefore an  ineffective

tenured teacher can be brought up on

teacher is  actualls removed from tenure the teacher will
. '

continue  to have  seniority the ;
resuliing  in the lilkely nation effective, non-
tenured

Newark has been aggressively proceeding under TEACHNT and
the Tenure Hearing Law to  exib ine rotive

teachors remaln. id. at 9§ Z2Z2-23.

Superintendent Cerf explained why these statutor

[

provisions are  an solution to exiting NPSY  low

-
iy



quality tTeachers. First, it is very expensive Lo bring tenure

S P 4 - N - - aray s
charges; 1t costs the an average of 550,000

. R N e -t . [ —— — - Foa T e o Foy T Ty L )
teacher against whom charges gre [iled Cerf Cert 1t ZZ2-23

Second, it takes a very long time to exit a teacher under the

E o —~ ~ ~ - e T T =77 " - -
statutory procedure, A, at 9 1% In addition, full salary and
P — e Ty : 3 & TN el 4 T e S P - N
penefits can only be withheld for 120 whiLle charges are

Ibid. Under TEACHNJ, &

tenure charge unless he or she

evaluatlions for two years; scme teachers have extended this to

e years oy avoilding evaluation in the second vyear.

Evenn after charges are Dbrought, the arbitration proceeding can
take several months and, in some cases, more than a year, belore

a decigion 1s rendered. Ibid.

always result in the ter

. o L C o
at 4 1Y only provide a
o F e P 3 4 Eoa S LR - o T tar e o b PR ) + e ey ]
path for exiting the district’s lLoweslt rated [eaoners

VII. Certain Provisions of the Collectively Negotiated
Agreements in Certain SDA Districts, Including Length
of School Days, Length of School Year, and Teacher
Assignments Have Created an Impediment te a Thorough
and Efficient Education

Teachers in every district in the State of HNew Jersey are




a collective negotiatlon agreement

district and the teachers’ union that addresses virtually every

aspect o©f the teachers’ positions in those districts.

o)

I
e
!\j«

The New Jersey BEducation Asscclation ("NJEAY) maintains

that, in forming the CHNAs, “([sichool boards are regulred bto

ive over” at least 70

nagotiate with an employee representa

 bxtracurricular assignments - certain
aspects

. Hours of work

e [Merit pay -
s Physical f&
. "@bhdhaﬁ" L OT

in workload

® proecaaures L NOUT LT ’
e

¢ Shifting unit work fLrom unit employees to
@mpJOJQLb outside the unit

=L L“" contact
y
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s A e
3, Z20167; Certitfl

unions and school

address wvirtually every aspect of the
Cert. at 9 23; Harrington C=rt. at ¢ 17.

National researchers recognize that highly restrictive CNAs

LOwWer

venent

.
Py

graduation rates. Strunk Cert. at 9 15h. The Department ¢

C

Education has deemed that certfain items in CNAs, as applied in

certain SDA Districts, are impsdiments Lo providing a thorough

and education to the students 1in tThose di
mpediments provisicns  that ey 1 .

restrict and reduce time on a daily, weekly and annual

N P pR—— ;
DAagIsE and () rescr 3 I R

assignments.

A. Restrictions on Teaching and Training Time

It is commeon for CNAs to contain explicit restricticns on
when the school day must start, the number of hours of classroom

i} \ S G omaran e geem Tr e 3 I T
CNers MLUST nave Dreaxks, when the SChool

8
t.(\:
&
0
=

hours and fort of the and five
.



school day. Hanushek Cert. at 9 15;

Exhilkit B. This is because the CNA reqguires that each teacher’s

day include a forty-five minute lunch breach, a forty-tive

inute unassigned preparation period, and forty-five minutes of

unassigned Ibid. Additienally, the Camder: CNA the
school vyear to only 185 days. Restrictio such as Lhease

prevent the implementation of innovative and proven learning

programs. Strunk Cert. at 99 20-25.

P e mapd o T o gn A RN PR ., P T
LT L8 axXxiomartico Chat eEmantT i PO Lraining O Temachasyrs
P oy e e gy o P, Bl g : ¢ Wb vrem or _—
Wil respeci Lo LU nitiavives L3

critical. Harrington Lert. at 1 19, To  stay current an

researcn-gsupported Dest prac tices ror CLASSYOOm

rt

thelr capacity [or sustainable Implementatlon in the classroom.

Research shows that one-dose ionar develo

VST
OrowWi s

they are for studen

stiavely  train the

Harrington Cert. at 9 19. T

ey

[



teachers, administrators require meaningful (i) 1

plarning time; {il) professional learning
additicnal professicnal develcopment opportunities; and/or  {iv)
student contact time. Id. at 9 20.

opportunities are ithwarted by the CNis

ndates for

£

imposed by contractual m

periods and duty periods. Ibid.

commended administrators

instructic

for their Ve b e sl e e e .
RGN L ixr Lo [91S L { [BRYSS SN 3 [N ] SO =

because the contract specifically states they may only use that

time for agenda items and may not use 1t for

T A O T
ocilweerly and 1nn Lime

means a minimum of 60 minuvtes & month that could be used for

suppoert and training to shift classroom instruction is being

£ ey
L Ommaoan

tation of

Another example involves the ir
Core State Standards throughout the State. Harrington Cert. at

4 Z1. District administrators recognizes the critical

Content  Standards to ot

from the New Jersey Core



SYCUS

Common  Core State Standards.

wanted to use faculty meeting time for such frainings as well as
offer afterschool and summer tralinings to ensure the instruction

1]

in the c¢lassroom matched the rigor and expectations of the

-
ol
3

galiae

g

S.

standards in preparing students for

The administrators were restricted by the contrs

the pre-set number of days/hours fthat could be used for

professional development and knew they needed o ir
staff more support in order o cert t were

bheing fully implemented,.
Another example involves the integratlion of technoloegy into

the classroom, whlch can be daunting

{
£
—
p

ii

HarringTo

Professional development is needed o

area and to help them inrncrease their own capacity as well as

T PV T S B e e e [ T T
helr apllity to comiortanly use

learning experiences and

and industry are seeki

are being limited 1

effective. Id. at 9 Z0.
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at 9 28. In Camden, for examplie, and as is typical 1in CHA'S,
and consistent with the LIFC statute, the district 1s expressly
prevented {rom retaining one educator over another based upon

rifor

nce unless all

i

|

™y

service factors are equal. Id. at § 28. See alsc Camden CHA,

artached to the Shulman Cert., at Article XXIV. “No tenured

r
Ie

(T
[
o
[
63
—
.
™
jon

i

teachers will be laid of

of service in the district shall dictate the ovrder of layoff

. In the «case of all factors eqgual, teachers will be

R s S b im Py e 4 oen R S G S
consiaered noUnée basis Of chnelyr @vVaLuatlon raclindgs.
hY 7

The Newark CNA prevents site-based decision-making

and seniorily provisions.

“transfer provi

et m e N - N S = =
Newark CNA, attacneda To

teacher consent for a transfer, 1 Superintendent FEvans

experience, teachers will

ike. Lvana Cert.

0

reassignments have been

—

Che  expens

IThid. In




o0
o
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£

to  children’s education

5l
=
o
[
thy
Fy
=

negative environment in the school. Id. at 9 12.

1t is evigent that student success and the closing of the

achievement gap Iis by CNARs on tTime Ifor
development; collaborative  curriculum  and lesson  planning;

extended teaching periocds, extended school days, and afterschool
enrichment programs. Harrington Cert. at 9 13. New Jersey’s

- 3 g S . o
CL o onoday are nNOoT Uhe same as

coliesge and career

praclices arion,

collaboration, and decision making ski

for in filling their workf

croe needs,

Our State’s students cannot

world that awalts them working under the confines of 3

tracditional education Haerrington Cert. at 9 14,
T oy by oy e = o - e e o oo b o [ P -~ 7 - ¥ T
Rather, tne approacn must be nimble and Lo readily

adiust and adapt to meet the needs of each and every stud

Moreover, LT cannoet be overlooked

uture success.

that the students In

achievement gaps o

unavailable due to needing to work multiple

‘.J

their family, communication parrviers and the like. Td., at 9 7.




These gaps coupled with a lack of guality instruction widens the

gap, making 1t difficult for a c¢child fto bridge the ever-widening

expanse created as school years with ineffective teachers

Ibid.
C. CNAs Are Virtually TImpossible for Districts to Change
In  the past, school 8 bean  met with

ignificant resistance to changing the above provisions in their

03]
[

collective negotiations agreement. Hespe Cert. at

ntatives refuse
dinrd RN v B ui S (s

i

teachers are not willing to explore more innovative methods o

iy

during the work day.

El

¢f Matthew J. Glacobbe, Hsg. {(“"Giaccobbe Cert.”) at 4 8. The

Gliter Creases in
Whnich wWould yedudge stuade

Time. Id., at 9 9. Schocel districts often encounter tremendous

ot

difficulty in increasing student

s

tescher  unions’

proposal that resulis 1o an




during the werk day. 1d. at 9 11.
Currently, the CNAs are negetlated utilizing the prior

aeyt. at 9 31; Evans Cert. at 4

75
4]
)

agreement as a minimum. Hesy

s have little leverage to negotlate reguired changes

o
J
=
0
ot
I
F
1§l
e

to the collective negotiations agreement because all of the

actively. Fvans Cert. at 9 €. The ucation unions’ interest

H
o
o

pro=-union

i3 to ensure that contracts are negoliated so that ¢

provisions of neighbeoring districts’ contracts are used as

Leverage CnBure Many COImIT [SR SR

e e ., e e 1 P
Lert at 9% ezl L5
wounld make Sense 3o N districts R T et ot ooy e STy
WL Hite RS ZTenba 17 SDA districts, GLVED UnEn T SUruddL S0

demographics. Hespe Cert. at 9 31; E

the same type of provisions, school day and schoc

structures that have been around for many vears repeatedly end

r{-s

up in the new agreements, preventing inncovation and flexibll

in the 3DA Districts’ schools Evans Cert. at 91 &
For example, in Paterson, the CNA reguires nsgobiation




unwillingness tCo change such terms of the CNA, Paterson has been

effectively prevented from Implementing vresearch-based, Dbest

oractices to improve =arning for its students, such as  the

University of Pittsburgh’s Institute for Learning’s “Frinciples

of Learning.” Ibid.

D. School Districts No Longer Have the Benefit of “Last
Best Offer” in Negotiating CNAs

Collective negotiations are a lengthy process. It can take
vears for the parties to agree upon the terms of & new CNA.

of 8DA Districts sulfer unduly for lack

93]

Meanwhnile, the student

of regearch-proven Yimproved educational opportuni i
Horne wv. Flores, 557 AE6-067, 129 1 L.

8

Under the New Jersey Employer-BEmployees

{("NJEERA" ), 1 34:13A~1, when

atter good faith negeotiatlions, the

its last best offer. Soo re NJ 1 voPus Ops, | 47,
B4 (19%9%) (Mit 1s the emplover's last offer, its uniiateral last

offer that revails and by law, the emplovyees must abide by
’ ’ i ¥ Y

ity In 2003, however, the Legi]

and

34:13A-33, which eliminated fthe last best coffer

provisions of the NJEERA for public schocl employers only. As

o

applied, SECREA eliminated the ability of hool boards to

0
)

-
i



implement their “last best offer,” to pulblic employve
under an expiring CNA when a new agreement cannct be reached.
Giaccobe Cert. at J913-14. Those provisions remaln in placs in
the collective negotiation Process betwaen other public
employers and thelry employees. it  thus prevents school
districts from implementing changes to an expiring CNA, such as
an increase in the number of school days or the length of the

school day, over the cobjection of the teachers’ representatives.

there are 49 districts in New

{SDA and otherwise) which have net yeb reached an

PR - P A - N T v
W o oexprred on 30, O . Hew Jersey
- 3 3 ey e Ty o r
SCNOOL BOaras ASS I,

<<http://www.nisba.org/services/laborreiatic

in-perspactive/>> (last visited August 24, 2Z01&6). Mr. Giacobbe

without a terminal procee

made it more difficult for school districts to make meaningful

changes To their respective CHNA'z, including chang Co increase
student inst chpbe Cert. at 99 =16

SECREA has left SDA Districts with no  abili and no
leverage to implement proven educatlonal pollcy refocrms, 1§ good




aith negotliations fail Lo
repregentatives that changes that are 1n the best interest o
the children are a pressing need. Id. at 99 20-22. Without
last best offer, the S8DA Districts are especially limited 1in

negotiating to institute educational reforms that will provide a

thorough and efficient education to the students in such
Districts.

VIIT. Many SDA District Schools That do not Operate Under
These Impediments Perform Significantly Better

Schoels in SDA Districts that deo not face the impediments

discussed above name 1 charter schools are able to impiement
r r

cther public education technigques and policies tnat cannot be

implemented

- -
CerIorm Imuch Dett

Districts.
provides concrete

DromotTe

impediments in certain

student performance in these District schools. Ibid.;

Connecticut Coalitlon v. Rell,

i“|tihe court knows what 1

b but it alsc has a marr nrde:

that 1f they are to succeed where they are most stralned schools
3 R . 1 . Ty o ey e R R SO - A . o 1Y

have to be about teaching children and nothing else”).



hAl

A charter school ig a pubiic

(W]

operated

-

charter granted by the Commissicner that 1s independent of the

district beoard of education and managed by a board of trustees.

. BAIIl-1.Z. When enacting the

Act in 1995, the Legislature decliared that one purpose was Lo

ol

8818t in DrCmoting C‘ITLEDZ%TE‘:?E’ES"

providing a mechanlism for the impl
educational appreoaches which may not  be availzable 1in the

traditional public classroom. .. [Including byl encourage!ing]
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Generally Soearindg, Charter BCHOCOLE are

digtricts where the students reside, 0o the extent of

de et a2l loacarad  te @ach Coder
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eachers unions, most  do not,

ot
J

schools in New  Jersey  have

cnartey sSchools, 3uch as

Because they are public scheools, charter scheecls are free

0f charge and are generally open to all students in  the

N.J A C, BArIl-4.5. Under the Statute, Lhe school shall “to t

the community’s

rolzgh

same pe

P PR ™7 ™4 -
the same SDA Dist

nave, respectively,

Districts and other SDA

oG

A R G A% o F T2t e -
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4 17 (Exhibit BE}.
B. Most Charter Schools Are Highly Successful

Charter schools in New Jersey’s 8DA Districts generally
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average 5DA

scores in BELA and 46 of 57 did so in math. Th

[

1d. In addition,

i

the magnitude of the difference 1in the percent of students
achieving preficiency in standardized tfests at charter schools
located in  S5DA  Districts compared to  thelr SDA District
counterparts has been increasing since 2009, Td., av 91 13

{Exhibit C}.

C. Charter Schools Provide a Blueprint for Success in
District Schools
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Lhey are abkie 1O

and contractual

that distri schools

implement wvarious techniques and

are unable o implement. For example, HNorth Star Academy in
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15 ons on Lhe mest LT
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201472015 proficiency rates on the PARCC tests were number one

Math andg

school

tests excesded 34,4%

the State for Math. Ibid. Tts 2014/2015 preficiency .
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exceeded 94.2% of all schools in

and 96.2% of all schools in the district for mat

North Star recognizes that great

education. Bambrick-S%antoyo, FPaul, Leverage Leadership: 2

Practical Guide to Bullding Exceptional Scheoegls at 4.  Thus, for

example, North Star employs various technigues to encourage
great tTeachers at its schools.

First, North Star is free from the Tenure Act, including

™

the

and retain only

hest teachers whilie more fresiy

underperfcorming

teachers. Because it 1s not constralned by thilis complicated

“kly exit

tatutory framework, North Star

Teachers once they are

rLeachers are impaciing

Second, because North Star is not constrained by a ONA, it

ig able to implement reforms fo school day length and school

to Newark’ s other schools. ibid. see also

ey (November 1, 2012} at

Charter School Performance in MNew

(T

7 {on average, New Jersey charter schools provide students with

an additiconal tLwo months in learning in reading over their

{traditional pubilic school]




early, charter schools  are  also  able

flexibility granted by their freedom from CHNAs to guickly and

3

efficiently implement academic programs in the best interest of
their students,. For example, 1f a charter school determines
that its students are performing poorly in math during the Fall

semester, 1t can change the format of the school day for the

pring semester Co ilmplement

2

can also gulickly reassign teachers so that they are 1in &

e

position that 1s the best £ for their skills. Without having

a  propeseda tec

more important guestion: what 1= the best oL

students’

cpportunity to implement reforms similar o those implemented In

many charter schools, they would 2
for their student s and reduced disparity from student
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findings, to remcve *the impediments discussed her
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SDA Districts teo achieve th SUCCe
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ARGUMENT
POINT I

The Commissioner Needs the Flexibility To
Suspend Portions of Collectively Negotiated
Agreements and Statutory Restrictions In
Order to Provide a Thorough and Efficient
System of Education to the Children of the
SDA Districts

H‘a

Con

)

I rml

research that increased funding aleone does not improve student

3 T Cys - IalEeE G e -~ -
achilevement, the United Sunreme Court stated Lhe
AR LS = - 2 i 3 "

ultimate focus 1s on the gualifty of educational programming

and services provided to students, nol the amount of money pent

types of

on them... The weight of

local reforms, much more than court-imposed funding mandates,

- e I
ocoportuni

edUucation

Court has stated:

out & e xgumAfC‘mf” Loo0oL g sped:

.
A - e
edu aai‘“r .. a ibvxougn and

equip the =student to become ‘a

| T o ks ' = ot - T 1 - -
Abbott T1, supr a 06 oi Hobinson 1, supra, 62

1, supra,

Mo, CV-145037565-3 at *28-29%, 37 [“[tlhe state’s latitude to

RS

sls does

decide how much




the state can have a constitutionaliy adeguate scheol program

while spending its

the state’s spending plan : i substantially, and
verifiably connected to creating educaticnal opportunities for
children.there is no direct correlation between merely adding
more meney to failing districts and getting better results.

[ 127N R T P IR - e - I
This 13 hard Lo argus withn, and ths

E
H

well-spent extra money could help”).
By this motion to amend the Abbott rem

P
ConUracitual

Commissioner seeks authority to

of educaticon to meet ne

and efficient education for
B [' o ¥ 1 TR roguesgte i
e ezl lex SIS EvL-ps O

this Court’s prior Jurisprudence, For example, in Abbott

this Court observed that:

8]

Real improvemernt still depends ocn th
sufficiency of ~ducational rescurces
successful  tea: ‘

m

!

efficient admini i
i academic 1

Vs I
WaBTE,

maximize




hus, we have always insisted
nding  to the  SNis be
C

ific purposes r@alist*caliy de ned to
improve education. The Commissiconer has an
essential and affirmative rc*e TO  assure
that all education funding 15 spent
effectively and ef ' Ly, especially in
the special needs o8, in order to
achieve a constltutional education.
at 188, 171, 193 lemphasis added); see also Connecticut

Coalition wv. Rell, supra, No. CV-145037565-3 at *E27-88 (“the

e o T R U U o b
CLONAL Oopperiun:Ity won' U

TOMUCh uniess g 1O io links to
- 3 ~ RPN N Ty e o S el g e e dowr: = o
reqaZillng Chalarens ). Lnaeed, LhLs COMITT ST ACK Vi T Lhig

obligation to change by attracting gual

and improving teaching in the 3DAsS. id. atv 201 (“Ouy
Constituticn demands ayery be given an equal
ocpportunity Lo maet oY promise. L5 I

that it dees not provide adeguate resources toe help the most
educationally deprived children to achieve that promise or Lo

needy schools, . . . Nothing will be

o

effect change 1in ©Qur mos

il




done under the act to attract the most qualified teachers to

those environments or to improve teaching”) (emphasis added) .

nd contractual limitations described

o
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ot
ot
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herein prevent the provision of & thorough and efficient
education in SDA Districts and, as such, the Commissiconer mus
be provided with the authority o ameliorate Chis

uriconstitutional deprivation.

—

4
Lo

Tt i axiomalic tThat the more time students have wi

5]

teachers, rhe bhetter their aducation. However, curre

collective bargaining practices have led to  contractually-

ted decreases in student-teacher time. Such YOViIsSions

H

A, Portions of Collectively Negotiated Agreements Restrict
the 8bDA Districts’ BAbility to Provide a Thorough and
Efficient Education

Tpd ey w7 b P -~ 7 . [ - - P
WilE) A P LA Lilps Loy oion L is < Aok i Lo & {fcx (es 2
ks [plublic enmployees: Iya e 3 righ Setettol ol
S P R R R - T . f - ol % T
collective negotiations, in re CZounty of Atl., M.
- Il s =y - -y - 2o 2 . e vy s o AT 3, - o - o T
1, 21 ADp i 2014y, citing Council of N.J tate Coll

Locals v. State Bd. of Higher EBduc, 1 N.J. 18 ZH=26
v ! s, r

tting N.J. Const., art. I, 1 1% and

rights are limited. Public employees “'do not have the right to

—
t
H

bargain collectively’ like their counterparts in the private

r, public employvees may instead engage in ‘colliective
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Borough of Keyport v. Internatiocnal Union of Op. Engineers, 2Z2%7

N.J. 314, 333-34 (2015%) (internal cltations omitted),

[

inter alia, Local 195, IFPTE wv. State, 885

ITtems failing under fthe first prong, those 1tems that
B e Yoy P g = o~ T = ¥ s em oy ] R I RN
“intlmately atfect [} the work and of public

employees, ” are deemed to be mandatorily negotiable, unless
the second or third prong applies. Such mandatorily negotiable

10
o
2
e
U
U
83
-
[
o
e
-

In re County of Atli., supra, 445 N.J. Super. at 1

Hunterdon Cnty. Bd. of Chosen Freeholders, 116 N.J. 322, 331-3Z

AN

(1989), and wvacation time, unless the

by & statual

1] om S o Ll denpn oy vy (A s T3 o [l P T T
cr regulation. Headen v, Jersey City Bad., of Bduc., 21 el
47377 [ Ry
430, i N ..
. [ R T AL N T I [ TG T B e oy - . 3
. State, 149 N.J. 38, 51 (1997, The third prong of the L

195 test also precliudes negotlation of an item wnhere 1T may

significantly interfere with the determination of

- N 1) — + 3 ad o S o e - £
CGOLLCY . Here, Che Commissi g

-y y 1 iy PR, vy o . - P Fr
authoerity Lo uate gove [

restrictions in the CNA attempting to preclude him from doing

S0. Moreover, the second prong addres




1. Adjustments to the Length of School Day and School
Year, as well as Teacher Utilization During the School
Day, Must be Availadble to All SDA Districts When
Determined by the Commissioner to be Necessary for a
Thorough and Efficient Education

It has long peen held that “[lallthough the establlshment of

]
i
@]
5
8]
]
)._a

calendar 1s a managerial prercogative, a decision that

kN ~ 4 . _— e T Jom oy N . I H e e Ay
directly impacts the days worked and compensation for tho

implicates a term and condition of employment.”

168 N.J. 354, 384 (2001). However, [gluestions

concerning whether subjects

it

made on a case~by-case basis.

Under Section XI, Paragraph Al(d) of the Port Auth. Labor

nber of s
per school

management

fixing
and the hours of instructio:

wlithin & fundament

I is also

whern

amployment.. It 1= 0o
of bpargalning may signi
b n substantial cyels Upon

duty

Y
icantly

Bd. of &d. of Woodsteown-Pilsegrove Reg’l School Dist. v,

THE ey o o . gy B
Woodstown—F

citing State

Studies




improves student performance and has

students’ cverall economic well-being

significantly or substantially encroach upon  the
prercgatives to increase the number of school days or school

hours and attempts to agchieve these reforms through negotlation

Ty

have bheen unavailing. Glacobbe Cert. at 99 7-11.

Commissioner shouid be able to impose such policy, where 1t 1s

ol Fa— s oy S vy T o e [a B e T e . g o E
cgetermine 1Inoa particulary SDA G iondger sSCnoos

day or year 1s necessary to lmprove student performance.

the dominant issue an  educational goal, there 18  no

obligation to negotiate and subject the matter . . . to binding

“dominant concern” iInvolves an goal or the ik and
welfare of the teachers)
Moreover, restrictions sin SDA

prohibit those Districts from wutilizing thelr tfeachers in the

manner they determine will best improve student outcomes. rFor

wample, due to Lhe of its CHA, has
unable to utilize teachers in a o nroctor an -
school suspension progranm. Uert at 42U ",




Camden cannot fully institule its Literacy Program as have 1ts
4 £ e

Renaissance Schools, because the CHA does not permitft flexiblility

in  schedulling; noy  does it allow for the profession

development time to teach the Literacy Program. Hegpe Cert. at

g 29. Without ouesticn, students 1in the 3DA dou L
b r\f s+ £y SRS oy oy G T b Emr Ay sent RIS i+ e I =] I :]“ -
el LT Trom inocreased ‘:_“‘_.\_,v.;m&\gy, j\ft.. Chle R restrictive LR “n.%;

the schools are preventaed from instituting programs with

fidelity to improve student performance. An SDA shouid

T
it

be able to override the restrictions in the CNAs when th

a need in Lhat DA District, teo utlilize

Commissioner determings

teachers as necessary to effectuate publ policy in the field

of education that is essential to providing the thorough and

+ 1

efficient system of education guaranteed by our Constituti

the category
reachers’ emplovments.

z2, The Constitutional Mandate of a Thorough and Efficient
Education Overrides Other Constitutional Provisions,
Including the Right of Contract

Where there ars compeilng i as
- 3 o e R i T T o g e et . FER . N g
may be argued here - the courts must weligh the conili

State w. Lashinsky, 81 H.J. 1,

tonal rights

"y
O
]
5]
et
t
oo
t
[Sad

1521
k&)
‘m

1]

0]
N}

)

13 (1979 ("[Tihe constituticonal prerogatives of The press must

mortant  and

b other i

vield, under appropris

legitimate government interests.”); Burges wv. State,
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school board’s decisicn to implement fThree unpaid furlough days

.

was an exercise of 1ts non-negetiable policy determinatiocn.

"When the dominant concern 1s  the overnment's managerial
prercgative to determine policy, a subject may not be included
in collective negotiations even though 1t may intimately zffect

employees working conditions.”™ Id. at *B, gucting City of

Jersey City v. Jersey City Police Officers Ben. Ass'n, 124 N.J

Hes 1149985, There can be no

5

ocolicy than fulfiiiment of the constituvtiona

. . g 1 PN S " - S e - . - ey T e om ey -
thorough and efficient sducatiocon regulrement.

that

are  over daen oy
- JRN— o e, Ao o
onstitution nrovects

contractual obligations, N.J. Const., art. IV, § 7, 1 3, “Iin]

p o e <r o

ST FLOLE

o
D

2]

3 4y U . - o e o, o
is impairment (OB COnT

N o i P
& Susta

snstitution A f

condift

legitimate publlc purpcese, is based

HBorough of BSeaside Park v. Commissioner of New Jersey Dept. of

Ed., 432 N.J. Super. 167, 216 (2012;,

124 N.T. 32, 64 (1981 see Burgos v.




at 183 (holding that the Debt Clause of the
State Constituticn precludes an enforceable contract created via

: . TN g 1 . PPN i P - a . e
the Court should confirm the Commissioner’ g

JH
o
o}
"
)
&
-
o
ot
)

authority to effectuate educational policy, by conferring
managerial prerogative upon

Superintendents to reform the schod

s

1
4

h

utilize teachers 1in the most educationally
throughout the work day.

B. The LIFO Portion of the Tenure Aact Impedes the SDA
Districts’ BAbility to Provide a Thorough and Efficient
Education and is Therefore Unconstitutional As Applied to
Those Districts

TR o - ~ + e s Toer S g e e e e de o - o e vy T oy
CHAS sre ot the only  impediment o a  thorough ana

efficient system of education. The Legislature has passed

OO nEy

cutional

detriment of students,

Consider the perverse decisicns il

statutes and tabor agreements SRR NS teachers foist

superintendeant in our most hard-pressed school
districts. to payi teachers not to teach,
at & cost of tens of of dollars eac YEST . In Newark

and Paterson, keeping and marginalizing poorliv-performing

reachers is referred to the burden expense and disruption of
f N I
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Pursuant to¢ the Tenure Act, teachers are Tunder tenure

ing good behavior and

1

cdismissed or reduced in compensation excep

incapacity, or conduct unbecoming such &

or other Jjust cause and then only 1n the

. K, T 3 o -
the Tenure N.J.3.A -4 However,
despite the teachers to lose

ot the Tenure

tenure due to inefiiciency,

further provides that teacher dismissals resulting from a

&
oy
[
o
@
}:\i
)
o3
®
o

reduction 1in force

N Ty g F 5 e e 11 j S S 5y
Leacnars Iirst PAUs, winen e i
o lavoff larae numbers of teachers
Ll Layoll Tallge numbers o1 Leaiinel s,

Who remai

the teachers released or

Connecticut Coalition v. Rell, supra, HNo. CV-145037565-35 a

Teachers make significant gains in the early years of Leaching

but plateau after about five vyears. No one defendec the idea

=34 G one
P T S
always medant

e MNew Teacher Projecto,

Our Quest

20165, at 15 <http://tntp.org/publications/view/the-mirage-




confronting-the~-truth-about-cur~qguest~for-teacher-dev

e P I -
Wrease aoecoraing uo

highly they are avaluated, are let go befcore tenured teachers,

and less senior tenured teachers are let go beflore those mors

Senior. Second, LIF0O creates the probability that districts

senior Dbut  highly

,
@]
[l
i

must  lay a qgreater number of

Frective or effective teachers than by laying off a smaller

number of more senior, yet less effective teachers f[or the same

financial

students, duse Lo
witn the goal of a therough and efficient education. Ceri Cert,

This situaticn,

N T o P e Y o 4 3 <y
disproporticnately affected ZSDA

peing deprived

N A % . p 2 - SR SR AP -
Statutes are ‘praesumed to o constitutlional - &
oresumption that may be onily  on a showing  that i

crovision of the Censtitution is clearly violated Dby the

B4 (2003 {upholding

statute.’” Moriarty v. Bradt, 177 1




parent visitation rights) cuoting In re Adoption of a

)

by W.P., 163 N.J. 158, 1leé5-66 (2000) (Poritz, C.J., dissenting].

See alsc NYT Cable TV v. Homestead at Mansfield,

(1587 . “iWihen the constitutionality of a statute is

threatened, we have exclsed constifutional defects or engrafted

new meanings to assure its survival.” NYT Cable TV, supra, 11

N.J. at 28, citing Town Tobacconist v. Kimmelman, 94

1A Rl P e LR y _— [ oy P NN R
104 (1983 . This is done, however, only where 1t 15

ture would have

O suCcoum

Benevolent  and
cAOS : B
(1odzy. Here, 1t

Loyment.

uniconstitutional lmpediment TO a

aducation. Therefore, as applied in

¥

Commissicner snould be permitted To walve or  suspend

orovisions in  those cases, but otherwlse preserve The Act,

construed to avoid constit L is
! susceptible’ of such construction.
Realty Devel., Inc, wv. Borough of Paulsborce, 191
(2007y, oiting Bd. Educ, w. Bd, of Dirs. of Shelton

I T A0 ATTS 4T
7 NedL, o200, 4o UL .




ide Employment Terms for Public
Interest

the Public

in

C. The Court May Overr
Employees

et

o
@]
J

F—

M

)

ter

I

Cor
CNAs

ey e

i~

o

-l

iy
2

73]
)

T

4L




3

Lhe
e

-~

loye

“sought

i

chat

20D

it

&

ic

H
e

noted
pub.

court
of

The

®3, 3
interests

at
the

1d.

atwees

-
A

- i
I
:r-\
> o

-y

T L
€

o

W
=1

£

N,

resolv
a balan

noted

not

.

Lo

S

icat

e i

A

ocri
card o

b

I

o)

: 0] et - i ™ ~ L W = © o <r 7 T
o O L i O e 0 A e kY] 4 O
s =4 = = L o . wp
O L o 7 i - £ L o0
! - : = -
— ~ it A < - o
s U ; et . r . i ; " N
3 B o : - 2 L o o - o @
: 5 0 i by 0 © , ko]
i N £ - ) - b o
D e > G oL @ T - £
0 ST G + 0 5 el
- e 1 LYy - o} el - T ~ a e )
b o R 5 52 @ & e 5 W -
g o) [SEEN o O Ll S - o g
D 5 & . & En a; e .mv 0
) o] i ¥ ¥ = = N 2 £
“ - VMM ! \ 43 Lot @] O o] N U -
) ot i a : I 0 : ~
[0} 4 - Pt s b - ) o ) 0
- o v . @ oo W o A b
. £ . > &3 ~ 1 - b et e
E I s . e o N . vt & 9] a . o
- fm o o 4 u o ) I o = - I S o
Q O - o »4 0 b g ] e y wrei . e
B o - B s ! N N : i R . G N
2 (S R R O B =0 5 = B ¥ 0
i o & e = bt A o 2 b 7 o b
@ £ bd I 13 i i N o i @ 9]
G L . " L4 o B . P! . m o i
= -~ U 5 i e ! q
. o Y (O o o« @ W S SR
o G Yt — L/ 0 b b O ) s & :
5 0 o , o - by - " o 4 - v
— = @ . i 0 - i
- 4 ¢ ~ o o - - )
- D QA 5 ] 4 - o W - e 4o J ES] s
v 42 'y : - a@ o : = s - UL IR O
Q ' £xl o) : o o ! + o o & b .a ’ z
5 L R G T & SR v i VAT =
o ) 0 o O [ 1] T e ,s" £ o o Q.
-] ; : a4 -l ot : by il - =
; ¥ . u ! - M o 2 © = > 5 = 4]
o] . o ) ol I & ol By . e o © Paa)
- - = i s f ' — h ,!_
M ) z bw v i v ) - o 0 M O - o, WO
@ ! — = 3 o 3 o ‘ = e ) o
- ~ =y ﬁ [} r L = o =1 ! e " 1 a4 ) et
B} el - e 3 -~ - {53 4 ~ i,
i o Loc S R .S A B AL
ot o e - el " o e o
T - 20 O o = ’ & R = . o
o n © z S o , - i < 3 £ o . 4
i . < - " " ] - -~ i i
o T TR o M P b : + e O T
- ) ] i o] + ) O i3 A
hae -~ b - ~ k A
g SO O a = b :
= ot N P [P R oo B » i
o i ~ ot s - W a4 ﬂ O e
- o . - © Y : . »
O ¥ ¢ o ow U z & 5 = o2
D o e . 4 i . A
A

. - @ ‘ - g @

o ‘ fab]
- L

ot
Ll
>
A
U
OoOver
ecds
-

e

C
Ok
n
&
T

and the need
N
n
31
SVeTIMEnT S
o
S

o3 o o - @ i S & by 48]
k ¥ - 3 ES] w5 4 3 1) - 43
o jacd [ee] 4] e A i o] o [ o £ L o
= @ o o - L g - O o Sl o} o L T
jas} o3 - [N 28] i 3 42 L o {2, L o3 Y 3 E




Engineers in Cal.

20107 {uphelding state imposed furloughs that amounted toe a

pay cut to public employees).

Furthermere, in the bankruptcy field, 1t 1is long settled

“a bankruptcy court may permit a debtor te unilateral

3y o ¢ o Pdogn P e e 3 4 N S - ~ oy = P
reject or wmodify an existing collective Dargalning agresment,

under certaln clrcumstances.

may unilaterally

Cargaining agreement

and conditions o©f an explred ocollective kargaining

In re Trump Entm't Resorts dnite Local 54, iel,
Cir

Here, the auth te freeze

or reduce teachers’ wages, bul to exercise in regard

to managing teachers when necessary to remedy an and

long-~standir gap in SDA  District  students’ performance.

IR = b Ao g e
slonern e arscren

Fecognizing and granting the

eliminate impediments wiil heip achieve Lhe

reguired thorcough and efficient

JENE, - de
students.

[t
i
-
2
Pt
2

i1

Exercise of such discretion is in the public inter

legitimate pubklic purpose 15 one almed at remedying an



importan general social or economic problem rather than

providing a benefit to special interests. Buffzlo Teachers

Fed'n v. Tobe, 464 ©.3d 36z, 368 {Zd Cir. 2006), guoting

Sanitation & Recycling Indus., Inc. v. City of New Yorik, 107
B34 985, 943 (24 Cir, 14887). Here, there 1is no greatery
legitimate public purpcese than the constitutional requirement on
thorcugh and efficient education for New Jersey’s children.
POINT IT
DEFERENCE TO THE COMMISSIONER IS APPROPRIATE
There 13 strong precedent requiring this Court to defer to

Under the doctrine of separation of powers, as mandated by

R Faa I R T
oy Conatitution,

constituting one Dbranch shall exercise any of Lhe powers

i 1y L - o e - -
orovided in ML.Jd. Const., 1T, 08 1, 9
- - . - - - o ~ o o 1 e A
1. AS such, this Court has recognized 1L must

defer to agency expertise on technica matters, “where such

expertise 1s a pertinent factor.” Campbell v. N.J. Racing

CoE O ol P PR Y .
Y, 588 LUl iy forting Liose V.
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86513 Gloucester City Welfare Bd., wv.

0 11883, {strong

L)
R

State Civil Serv., Comm'n, 93 N.J. 384,

cresumption of reasonableness accompanies administrative

agency’s exercise of statutorily delegated responsibllity). The

rende

L RNARE

- I oo
o, Z21¢€ 3740, 289

5 g "y B e — aof L o . ey 4

(2012, Morecover, ] s ooat oA hi

reviewing such findings.” (clting Golden Nugget Atl.

City Corp. v. Atl., City Elec. V. J. Super. 113, 122-

{(App. Div. 1988)). See

)

sSroner




For example, courks have routinely

Commissioner of Educaticn in charter school matiters based on

unique expertise. See, e.g., Quest Academy, supra, 216 N

389 (noting “the value that administrative expertise can wlay in

3

the rendering of a sound administrative determination” and

“judicial deference 18 at a high when reviewling such

findings.”); In re Grant of <Charter School Appllcation of

Englewood on Pallisades Charter Zchool,

]
I

T
[

the course of the Abbott litigation, Court has

than what are now Known

as  the SDA Districts, explaining that “iiin the absence of

croof, we believe that the separation of powers regulres us Lo

defer o the Board’s, the Commlssi

1 . ; " oy ey A P ’
Tudgment concerning such

3
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warrants Jjudicial deference.” Abbott IV, supra, 145 N.J. at

168, In Abbott XX, this Court recognized the “effort and the

good faith” exercised by the Legislature in developing the SERA

r

AT oncluded that “the legisiative effort deserves deference

in Abbott XX “was a good-failth demonstration of deference to the

political pkranches’ authority”

Thus, the Court has often deferred to the expertise and

further the students’ ability tc achieve”;; Abbott V, supra, 153

J. at 527 {accepting the Commissioner’s “whole school reform”

of the Commissioner and other

educaticonal experts .oat i the
Court ncted ot

ir

operates as a “constituti

A

[t]he political

of government, however, are

v take reasoned steps, even 1f the outcome cannot be assured,

ro  address ftThe soccial, economic, and educati

confronting our state.



Here, the Srate 15  asking this Couzt to  allow the

Commissioner to use his knowledge and expertise in education

matters: first, clroumstances where students

Lfic 3DA being aftorded a thorough and

to  determine whether
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1fic statutory or contractual provisions are impeding those
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fficient
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ogress  toward providing a thorough and ¢
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system; and finally, to suspend such impediments to allow the

rhe constitutional

SDA District, and thus the

ation to these underserved schoolohildren.

There 18 no
TENCed [¢R%

Districis in Lhis
- RV P . £ s S o ] ey Py [N ST
schools with o= filexibility to adapt

technigues to meet thelr students’ changing needs tend Lo be

more successful. The Commissioner must be allowed to use his

O TR Sy o . S, R
Tucgment  and expertise ! g = L i E Qone many

times in the past.




POINT III

THE COURT SHOULD VACATE ITS PRIOR ORDER
REQUIRING THE FUONDING OF THE SFRA IN
ACCORDANCE WITH ITS TERMS AND ACKNOWLEDGE
THE DEFICIENCIES OF NEW JERSEY’'S EDUCATION
SYSTEM THAT DEMAND THE ATTENTION OF THE
EXECUTIVE AND LEGISLATURE

The United States Supreme Court has led a nation Movemant

1

towards school reform that is net based on increased funding,

but on structural and management reforms that ameliorabe many

glaring inadeguaclies towards education. In 1892, students

Ty mm d e g o £ e
AYri1Zona’ =

&
7]
e
4
3
t
£
&
-

commenced a class

funding programs for FEFnglish language-learner (VELL”) students

was insufficient as applied in Nogales, The
Bgual k
Vo, HBE Stat 515, 20
DOE.C0 0§ 17030fy, Y“which reguires a State ‘Lo take approprliate

L :
Horne v, Flores, supra, 55
In response “liln 2000 the Distrigt Court entered a
» I i i B

-

respect Lo [funding programs for ELL

S} - 5 o 1 - A o
students at] in 2001, the court the order
1 I O e rE T
to the entlire State.” id




2006, the state legislature passed a bill “designed to

a permanent funding sciution to the roblems identified by the
+ .

District Court in 2000.”7 Id. at 442. The Legislators and

Superintendent together moved to purge the District Court's

]
contempt order in light of that bill, and alternatively, moved

for relief from tfths ccurt’s ELL funding reguirements based on

changed circumstances. Id. at 442, The Governcr, State Board

of Education and the original plaintiffs were respondents

e g ey 1 - - S
. SOl SUGgesTs [ SOme
.

ave welcomed the involvement of the federal court as

a means of achieving appropriations objectives that could not be

achieved through the ordinary demnoor

at 447 n.3. rRemanding “for a proper examir




Roth of the lower courts Iocused excessively
orn the narrow question of the adeguacy of
the State's incremental funding for ELL
instruction instead of falrly considering
the brecader question whether, as a result of
important changes during the 'ﬂte:venimﬁ

obligation under the
The guestion at issue

r Arizona must take "appropriate
action" to overcome the 1a inguage bharriers
that impeds ELL students. Of course it
must. but p@t icners argue that Arizona is

now its statutory obllgation
new means reflect new poiicy inslghts
and other changed circumstances, I
bU{L) {5 provides the vehicl
petitioners to pring such an argument.

Id. at 43%9. The Court remanded the actlon for a proper

SrantTindg ok D romn I
[ i RoJaies.

instituted structural and management reforms that

- T g e 3 Vo uy -~ - I TNl & P Ea T P R == e T
or nated many of the moest glaring inadegquacies discussed by
. I A o - - P 174 " Ao iy . o ] i
rhne  district  court. at  4t5-60 The ([ noted
B Ty oy M ey Syt vy e Sumeris e st Trmyryen v e tiTai=Te 5 o

palimondg oiner chings, o Uperi & T Loopen reduce Ciass

student/teacher ratlios, lmproved

mniform system of ard

and  larc




these reforms might have D’Quq] """ Nogs les!
ELL programming into compliance with the
EEOA even without sufficient ELL incremental
funding to satisfiy the District Court':
criginal ocrder. - The ©District Court
similarly discounted Cooper's achilevements,
acknowledging that Nogales Was ‘doing
substantially better than it was in 2000,
ut concluding that because the progress
resulted from management efforn! her than
increased funding, 1ts progress was fleeting

at best

rat

]
Q
-t
i
—
( f
1

Entrenched in the framework of incremental
funding, both cour
that Nogales could be ¢
action fc n
without

This

i
Cd catlc 33l DY Ogran and servicesg
orovided fto  students, amount oI
money spent ! 1y, there is

no statutce precluding

petitior Nogales has
achieved ing by
other than incraa‘md lumdlnq—wﬁor example,
through Cooper's structural, curricular, and

¥

ac coun”aukiitv~ ased reforms. The weignt of
research suggests that these types of local
reforms, much nmore than court-imposed
funding mandates, lead to Lmproved

educational opportunities.

”Vﬂ

{internal

merely one tooel b e e
the el at 45%9%; sese also
Coalition wv. Rell, supra, No. CV-145037565-5 *30-31 (vif
there 1is a meaningful rcie the courts in enforcing the
constitutional promise of an adeguate education, o be




a very high level: the courts can sel a minimum base for
overail resources and then ensure that the major peoelicles
carrying them into acition are rationally, substantially, and
verifiably calculated to achieve educatlional opportunities”).
Similarly, here, the SFRA alone does not comprise New
Jersey’s thorough and efficient system of education. Numerous
cther laws impact the education of our State’s children. Marny
of these laws, as applisd to fthe SDA Districts, impede the

8 e

tate’s fiscal support of schocls and prevent the State from

(W3]

P i
H

creating a thorough and efficient system of education in The 3DA
vhserved  that by demanding  full

SDA Districts notwithstanding a

i E.iﬂdlf‘i—(;' Ty anocve  Aand or
cCo-edqual I S

et T
at 5035 [ R

dissenting; . The SDA Districts’ manipulation of thelr local tax

]

schemes to avoeoid paying theilr LFS towards educatlon, knowing

that +the State will 1l the gap, has only worsened the
detrimental Iimpact on the State’s other obligations.

As set forth  supra, the  Court should empower the
Commissioner to override, when necessary, these impediments in

the SDA Districts. Ir, addition, respectfully, the Court shouid

vacare 1ts prior order to fund the 3IFRA according to its tTerms,



thereby allowing the Commissioner fo remedy the education
obstacles in those districts at the current funding levels.
Finally, given that (1) the system has so many inextricably

intertwined statutes with State-wide impact, (2} the now evident

proposition that more meney for SDA Districts 1s not & panac

(37 the need to remove statuftery and contractual impediments

that exist and to assess ths impact of those changes, and (4

i)

the constitution
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devise & system within  that context that continues [
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deficiencies, This must be done on an urgent baslis and  in

sufficient time so that school districts can plan and

the necessary changes no latle

lest the sgstudents in the

even further kehind their peers with all the detrimental

[ N +— PR R M S e e
action is not taken expeditiously, the Court




the

CONCLUSION

foregoing reasons we respectfully urge the
] ! b

the requested relief.
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