-

/William-' Trousdale (N.J. Attorney ID No. 010921 994)
/ P TOMpNS MCGUIRE, WACHENFELD & BARRY, LLP
- 3 Bec)t Farm Road

Suite 102

Roeland, New Jersey 07068

(973) 623-7893

Attorneys for Plaintiffs
SUPERIOR COURT OF NEW JERSEY
H G, etal, LAW DIVISION, MERCER COUNTRY
Plaintiffs, Docket No.: MER-L-21 70-16

V.
Civil Action
KIMBERLY HARRINGTON, et al.,

Defendants,

AMERICAN FEDERATION OF TEACHERS,
AFL-CIO, AFT NEW JERSEY, NEWARK
TEACHERS UNION; NEW JERSEY
EDUCATION ASSOCIATION,

Defendants/Intervenors.

PLAINTIFFS’ MEMORANDUM OF LAW IN OPPOSITION TO INTERVENOR
DEFENDANT AFT’S MOTION TO DISMISS PLAINTIFFS’ COMPLAINT




TABLE OF CONTENTS

! PRELIMINARY STATEMENT.... . et ]
/7 BACKOROUND ottt 2

I THE CONSTITUTIONAL AND STATUTORY FRAMEWORK ... 2
. THE PARTIES IN THIS ACTION oo 4
A TR PR e 4
B.  The Defendants and Defendant-Intervenors ..........rvooooo e, 6
. BACKGROUND REGARDING THE APPLICATION OF THE LIFO STATUTE
N THE DISTRICT et oo 8
ARGUMENT ottt 14
L THE UNION INTERVENORS® ] URISDICTIONAL CHALLENGES ARE WITHOUT
BRI e OOL 14
A.  Plaintiffs Have the Appropriate Standing for Asserting Constitutional Claims........ 14
B.  Plaintiffs’ Claims are Ripe for Judicial REView ... 17
1. Plaintiff’s Claims are Ripe for Judicial ReVIEW ......ocvseroo 17
2. There Is Significant Hardship to Both Plaintiffs and Newark if Judicial Review Is
DO ALTRIS THC ottt S 20
C. Plainﬁﬁfs* " Constitutional Challenge to the LIFO Statute Is Properly Before This Court,
NOUTHE LEGISIAIE ot O 21
II.  PLAINTIFFS HAVE SUFF ICIENTLY PLED THEIR CLAIMS .....coommmeomo 28
A, Applicable PAEQNG SNt 28
B. Plaintiffs Have Properly Stated a Claim Under the Education Clause............... .. 29
C. Plaintiffs Have Properly Stated Equal Protection and Dye Process Claims .............. . 32
D.  Plaintiffs Have Properly Stated a Claim Under the Civil Rights Act ... 34

CONOLUSION ettt 35



TABLE OF AUTHORITIES

Cases: Page(s):
Abbott v. Burke,

100 N.J. 269 08 ettt 30, 34
Abbott v. Burke,

119N.J. 287 (1990) (4bbo1s I 14,22 23
Abbott v. Burie,

149 N.J. 145 (1997) (ABOIUIY ot 14,17
Abbott v. Burke,

206 N.J. 332 (201 Dt 23
Benke v. N.J. Highway Auth.,

I3N.J. 14,97 A.2d 647 (1953) ...................... 25
Burg v. State,

147 N.J. Super. 316,371 A.2d 308 (App. Div. D) ot 28
Colombo v, Bd of Edu. For the Clifton Sch. Dist.,

2016 WL 6471013 (D.N.J. Oct. 31, 28Ottt 22
Comm. to Recall Robert Menendez From the Office of U.S. Senator v, Wells,

2014 N.J. 79 OO 17
Craig v. Suburban Cablevision, Inc.,

140 N.J. 623, 660 A.2d 505 O 28
Crescent Park Tenants dss nv. Realty Equities Corp.,

S8N.J. 98,275 A.2d 433 N 14,15, 16

Garden State Equal. v. Dow,
434 N.J. Super. 163 (Law Div. 2L ottt 17, 32

Glass v. Suburban Restoration Co., :
317 N.J. Super. 574,581-82 n.5 (App. Div. 1998) ottt 29

Greenberg v. Kimmelman,
99 N.J. 552 8 32

Greenberg v. Pro Shares Tr. ,
No. A-0759-10T3, 2011 WL 2636990 (App. Div. July 7, 201 D) o 3,27

Hamilton Amusement Ctr. v, Verniero,
156 N.J. 254, 716 A.2d R 25



Handelman v. Handelman,
17N.J. 1, 10, 109 A.2d 797 (954 et 15

Hogan v. Donovan,
2012 WL 1328279 (Law Div. APE 17, 2012) oo 17, 20,21

J. Fletcher Creamer & Son, Inc. v. Penn. Mfrs. Ass’n,
2009 WL 2365884 (N.J. App. Div. Aug. 4, 2009) weooooovmertiirveeeeeroeeeneanese 28,29

Jen Elec., Inc. v. Cy. of Essex,
197 N.J. 627, 964 A.2d 790 (2008)-wevtvosts e 14, 15

- King v. S. Jersey Nat. Bank,
ORI 6T (A4 ottt 22

Lewis v. Harris,
188 N.J. 415 (2006) vttt 25

Meisels v. Fox Rothschild LLP,
2014 WL 7891590 (N.J. App. Div. Feb 19, 2015) et 28

Murphy v. Pub. Serv. Elec. & Gas Co.,
No. A-1418-07T3, 2009 WL 276540 (N.J. Super. Ct. App. Div. Feb. 6, 2009) ... 34

N.J. Builders Ass'n v. Bernards T wp.,
Attt 14

N.J. Sports & Exposition Auth, v, McCrane,
OINT TATT2) ottt oo 25

NCP Litig. Tr. v. KPMG LLP,
87T 355 Q006) ot 28

Oberhand v. Dir., Div. of Taxation,
P93 NT. 558 (B008) 32

Owens v. Feigin,
PANT 607 (2008) ot 34

Printing Mart-Morristown v. Sharp Elec. Corp.,
HEORLT 739 (1989) oo 28

Rieder v. State Dept. of Transp.,
221 N.J. Super. 547, 555-57 (APP. Div. 1987) oot 29

Robinsonv. Cahill,
OO A33 (975) ottt oo 22

i



Robinson v. Cahill,
B NI A49 (1976) oottt et et een s e e e es e e e e eesese st es s s eeese e eees s 25

State v. N. J. Trade Waste Ass'n,
191 N.J. Super. 144, 465 A.2d 596 (Law. Div. 1983) ...cciiviieeeeceeee e e 21

Town of Secaucus v. Hudson Cty. Bd. of Taxation,
133 N.J. 482, 628 A.2d 288 (1993)..cmmiirieeireeieriertecnist e en et s e e s e e eraes 26

Tumpson v. Farina,
218 NJ. 450 (Z014) ettt ettt sae st b et e e ne e e s e seas 34

Twp. of W. Milford v. Van Decker,
120 N.J. 354, 576 A.2d 881 (1990)....ciiiieiieee ettt ettt e e eee e ee e e ra e 26

Valent v. N.J. State Bd. Of Educ.,
114 N.J. Super. 63 (Ch. Div. L1971 oottt ee e ee e eeeen, 22

Velantzas v. Colgate-Palmolive Co.,
09 N.J 189, 536 4.2d 237 (1988) ettt sttt essrenee 28

Statutes, Rules and Regulations

NUJLALC, § 0AB2-5.1 ittt et ettt et st see st et eaeeneenas passim
INLTSLAL T8AZE-10 ettt be et ee s s see e e e e e e ten e 1
INLTSLAL TBAI2B-12 ettt e ettt st s e s e e e an e r e s enaenn 1
N.J. Comnst. art. VIIL §4, 1ottt e 14, 29
RUIE 416-2(8) -..eoveereeereeerreeeee sttt ettt et e e et st e et s e st seeeeee et e easeeeneeeeeesseses s 28
Other Authorities

Adam Clark & Carla Astudillo, See How Much State Aid Christie is Proposing for
Each N.J. School District, NJ.COM (Mar. 3, 2017),
http://www.nj.com/education/2017/03/how_much_state_aid_christie_propose
d_for_every_nj.html#incart river hOME POP ....occviireeiiieieeiieiceeecseeeere e ee s sres s ese s 10, 11

Dan Ivers, How Newark Schools Closed a 8§65 Million Deficit in 6 Steps (Feb. 2,
2016),
http://www.nj.com/essex/index.ssf/2016/02/how_newark_schools_closed a 6
ST ettt e e e a e bRt E et e ae et e sttt s e een e eeesen et e st e ees e 12

Frank Adamson & Linda Darling-Hammond, Speaking of Salaries: What It Will
Take To Get Qualified, Effective Teachers in All Communities, Center for Am.
Progress 1, https://cdn.americanprogress.org/wp-
content/uploads/issues/2011/05/pdffteacher_salary.pdf...........ccoveeeiveeeeoroereeeeeeeeeereesesss . 8

iv



Karen Yi, Parents Fight Teacher Layoff Rules As Newark Schools Face $30M
Deficit (Mar. 9, 2017),
http://www.nj.com/essex/index.ssf/2017/03/parents_fight teacher layoff rule

Raj Chetty, John N. Friedman & Jonah E. Rockoff, The Long-Term Impacts of
Teachers: Teacher Value-Added and Student Outcomes in Adulthood (Nat’l
Bureau of Econ. Research, Working Paper No. 17699, 2011),
http://www.nber.org/papers/ Wl 7699, DAL, ..ot ee et e e 8,9

AFT Press Release, Americans Voted for Public Schools Over Privatization (Nov.
9, 2016), http://www.aft.org/press-release/americans-voted-public-schools-
OVET-PIIVALIZATION ...uiviiiceiicri ettt ettt er st e eee e e st ae e saetsbess s eeeserenssanseessesas 7

Early Career NJEA, http://ear]lycareer.njeasites.org/ ... vevveereeeeeseeeeeeeeeeeeeeeeeeeeeeeeesevesseesesessone 8

Education Law Center, Newark Public Schools: Budget Impacts of Underfunding
and Rapid Charter Growth (Nov. 2015),
http://www.edlawcenter.org/assets/files/pdfs/Newsblasts/NPS%20Budget%20
Impacts%200f%20Underfunding%20and%20Rapid%20Charter%20Growth_h
IEES.PAE oottt et et n e 10

N.J. Department of Education, 2015-2016 Enrollment District Reported Data:
Newark City District, http://www.state.nj.us/cgi-
bin/education/data/enr] IPIUS.Pl......c.coiciiiiieeecee et een s eeee e ee et esenaesn 9

How Much State Aid Christie is Proposing for Each N.J. School District (Mar. 3,
2017),
hitp://www.nj.com/education/2017/03/how_much_state_aid_christie_propose
d_for_every nj.html#incart river HOME POP .cueirreiieieieieiereeeeceec et 10

Newark Public Schools, Overview of Equivalency Request: Protecting Our Best
Teachers During a Fiscal Crisis (2014), http://content.nps.k12.nj.us/wp-
CONEENHUPIOAAS «....voeitiiciist ettt ettt bbbttt sre s st eeeaveesseneseraes 18

NIEA, Fact Sheet, https://sd15.njea.org/about/who-we-are/fact-sheet .........ccooeereeeeeeees s, 7

NJEA, Seniority: A Positive, Not A Problem (Dec. 14, 2016),
http://earlycareer.njeasites.org/2016/12/14/seniority-a-positive-not-a-problemy/ ...................... 7

State of New Jersey, Department of Education, 2017-18 State Aid Summaries,
2017-2018 Projected SFRA K-12 State School Aid and PreK State Aid
(2017), available at http://www.state.nj.us/education/stateaid/1718/ ....oovcveeeeevereereesreennnn. 19



Plaintiffs, a group of minor children within the Newark Public School District (“Newark”
or the “District”) represented by their parents and representative of students enrolled in the
District, respectfully submit this brief in opposition to the Motion to Dismiss filed by Intervenor-
Defendants the American Federation of Teachers, AFL-CIO (“AFT”), AFT New Jersey, AFT,
AFL-CIO (“AFTNJ”) and the Newark Teachers Union (“NTU” and, together with the AFT and
AFTNJ, the “Union Intervenors™).

PRELIMINARY STATEMENT

This action does not involve a battle over educational policies; it is a constitutional
challenge to two statutes that prevent students in Newark from receiving the thorough and
efficient education to which they are entitled under the State Constitution. This is a case in
which both original defendants—the District and State—have answered the Complaint and
where the District has admitted to nearly every allegation made by Plaintiffs. By contrast, the
Union Intervenors seek to deny these parents and students their day in court by positioning the
dispute as one about tenure more generally. The Union Intervenors are wrong. This lawsuit
addresses the constitutional harm to children arising from a statutory scheme that requires, when
a district engages in a reduction-in-force (“RIF™), only the seniority of teachers, and never their
quality, to be considered.

As sufficiently pled in Plaintiffs’ Complaint, N.J.S.A. 18A:28-10 and 18A:28-12 (the
“LIFO Statute”) mandate the termination and re-hiring of already-tenured teachers in the event
of a RIF based solely on seniority with no regard to quality, which causes significant harm to
students in Newark. In order to evade the negative consequences of these statutory requirements,
and based on statistical models run by the district, Newark has engaged in an alternative, but still

damaging, practice of placing ineffective teachers in a “pool” in order to avoid RIFs and



preserving the quality teachers from being removed from their positions during a RIF. This
policy requires the District to continue to pay ineffective teachers, to the detriment of students.
However, this practice is unsustainable and does not provide a long-term solution, especially in
light of the budget constraints faced by the District. And worse, it has resulted in force-
placements, which have returned ineffective teachers to classrooms, to manage costs. This
practice harms the students in Newark both due to the drain of resources that could be used for
other educational programs and the negative educational impact that results when students are
taught by ineffective teachers.

As admitted by Newark in its Answer to the Complaint, this practice is damaging to the
District and its students, cannot be remedied solely through one-off tenure charges, results in the
retention of low-performing teachers, and undermines the District’s ability to attract and retain
effective teachers. The practice violates the constitutional rights of children such as Plaintiffs
within the District, and the remedy sought—permitting quality to be considered during a RIF and
any subsequent re-hiring of staff—will allow these students to receive a thorough and efficient
education. Plaintiffs have the standing, jurisdiction and concrete damage, and pled sufficient
claims in the Complaint, to permit them to move forward to the merits of this action. Union
Intervenors’ motion should be denied.

BACKGROUND

L. THE CONSTITUTIONAL AND STATUTORY FRAMEWORK

The New Jersey State Constitution mandates that children in the State receive a
“thorough and efficient” public education that will provide them with the opportunity to achieve,
fulfill their role as citizens, and participate effectively in the work force. Certification of

William H. Trousdale (March 29, 2017) (“Counsel Cert.”), Ex. A (“Compl.”) § 1; Counsel Cert.,

Ex. B (“Dist. Answer™) § 1 (admitting). As a teacher’s effectiveness or ineffectiveness is the



single most influential school-based variable determining the adequacy of a child’s education,
New Jersey has set standards to measure the quality of its teachers’ performance in the
classroom. Compl. 7 44-45; Dist. Answer 1 44-45 (admitting factual allegations). The State
evaluates its teachers as “highly effective,” “effective,” “partially effective,” or “ineffective.”
Compl. § 45; Dist. Answer § 45 (admitting factual allegations).

Despite the existence of a State evaluation system and the emphasis on evaluating teacher
effectiveness, school districts in New Jersey, when forced to engage in a RIF, are forbidden from
considering the effectiveness of those teachers being laid off. Compl. { 3; Dist. Answer ] 3
(admitting). Instead, the LIFO Statute mandates that such RIFs be conducted based upon
seniority alone. Compl. | 3; Dist. Answer § 3 (admitting). The statute considers seniority based
upon a teacher’s length of time teaching within the district where a RIF occurs, as opposed to
length of time teaching overall. Compl.  66; Dist. Answer ] 66 (admitting). Further, if there is
a later need to hire teachers within the district, the LIFO Statute mandates that the district
prioritize re-hiring teachers who were laid off, without consideration of their assessed quality.
Compl. § 66; Dist. Answer Y 66 (admitting).

Outside the context of RIFs, districts may consider a teacher’s effectiveness in making a
termination decision. A district that wants to terminate an ineffective tenured teacher must do so
through a tenure charge, which is “a time-consuming and cost-intensive process that takes at
least two years,” and is followed by legal proceedings that can take another year or more and
cost the district more than $50,000 per terminated teacher. Trousdale Aff., Ex. C (“Cerf. Cert.”)

9 23"; see also Compl. 93. This time and money intensive process is inadequate for districts—

' The Certification of Superintendent Cerf was incorporated by reference into Plaintiffs’

complaint, as it was filed as part of the Supreme Court action. See Greenberg v. Pro Shares
Trust, No. A-0759-10T3, 2011 WL 2636990, at *3 (App. Div. July 7, 2011) (“[W]here the
complaint references and ... incorporates a document, that document is deemed part of the



especially those with shrinking budgets—to effectively and efficiently address teacher quality
issues while addressing ongoing budget issues. See Cerf Cert. q 232

II. THE PARTIES IN THIS ACTION
A. The Plaintiffs

Plaintiffs in this case are twelve children enrolled in Newark schools, represented by their
guardians, and are representative of similarly situated Newark students. Compl. 9§ 32-40. The
schools that these students attend are in the bottom percentiles for performance among New
Jersey schools, and are emblematic of the majority of schools within the District. Compl. {{ 29-
31; Dist. Answer 1929-31 (in each paragraph, admitting that “District has been hampered by
statutory restrictions that essentially protect the interests of adults over the rights of the children
of Newark” when trying to “meet the constitutionally-mandated Thorough and Efficient
education requirements for all children in [Newark]”). .

Plaintiffs H.G., F.G., and F.D. currently attend Hawkins Street Elementary School
(“Hawkins™) in Newark. /d. § 32. Hawkins is in the bottom 11% of elementary schools in New
Jersey; only 18% of its students received an education that allowed them to meet or exceed the
State’s minimum proficiency benchmarks in language arts, and only 10% received such an
education in math. /d. §33; Dist. Answer § 33 (admitting that “District has been hampered by
statutory restrictions that essentially protect the interests of adults over the rights of the children
of Newark” when trSring to “meet the constitutionally-mandated Thorough and Efficient
education requirements for all children in [Newark]”). W.H. and N.H. attend Luis Munoz Marin

Elementary School (“Marin”) in Newark. Compl. §20. Marin is in the bottom 5% of

complaint, and the [c]ourt may consider that evidence in the context of a motion to dismiss.”)
(citation omitted).

2 Asset forth supra, Newark will shortly be facing the question of how to allocate its limited

resources for the 2017-2018 school year in the face of an anticipated budget deficit.



elementary schools in New Jersey, with only 12% and 10% of its children receiving educations
in language arts and math, respectively, that met or exceeded the State’s grade-level
expectations. Id. 9§ 35; see also Dist. Answer § 35. M.P. attends Fourteenth Avenue School in
Newark, where 18% and 10% of the students have received educations sufficient to perform at or
above grade level in language arts and math, respectively. Compl. ¥ 19, 37; see also Dist.
Answer 937. 0.J. and M.R. attend Speedway Academies (“Speedway”) in Newark. Compl.
722. Only 11% of Speedway’s students have received an education allowing them to meet or
exceed grade-level expectations in language arts, and only 8% have in math. Id. § 37; see also
Dist. Answer 9 37. Z.S. and D.S. are both current students at the First Avenue School (“First
Avé.”) in Newark. Compl. §23. Fewer than half of First Ave.’s students meet or exceed the
State’s grade-level expectations, and only 17.6% of children with disabilities do so. Id. §38;
Dist. Answer § 38 (admitting that “District has been hampered by statutory restrictions that
essentially protect the interests of adults over the rights of the children of Newark” when trying
to “meet the constitutionally-mandated Thorough and Efficient education requirements for all
children in [Newark]”). Z.S. is one such student, and her mother has had ongoing struggles in
obtaining an appropriate educational plan for addressing her dyslexia. Compl. § 38. E.P. attends
East Side High School (“East Side”) in Newark. Id. § 19. East Side is in the bottom 10% of
schools in New Jersey, and only 13% of East Side students have received an educational
allowing them to meet or exceed grade level expectations for language arts, and only 6% for
mathematics. Id. 39; see also Dist. Answer § 39. Finally, J.H. is a current student at Eagle
Academy for Young Men of Newark (“Eagle Academy™). Compl. J21. Only 10% and 8% of
students at Eagle Academy met or exceeded State minimum expectations for language arts and

math, respectively. 1d. 9 40; see also Dist. Answer § 40.



Throughout the District, only 50% of eighth-grade students in Newark schools meet the
State’s minimum proficiency in literacy. Compl. § 30; Dist. Answer § 30 (admitting that
“District has been hampered by statutory restrictions that essentially protect the interests of
adults over the rights of the children of Newark” when trying to “meet the constitutionally-
mandated Thorough and Efficient education requirements for all children in [Newark]”). Even
fewer, just 40%, meet the State’s minimum standards for mathematics. Compl. §30. Given the
challenges faced in the schools these twelve students attend and the inability of the majority of
students within the District to meet the State’s minimum proficiency expectations, Plaintiffs
represent and typify the thousands of students enrolled in Newark schools.
B. The Defendants and Defendant-Intervenors
Newark is charged with enforcing the LIFO Statute when executing a RIF within the
district, but is hampered in meeting its obligations under the New Jersey State Constitution’s
thorough and efficient education clause due to the restrictions placed upon it by operation of the
LIFO Statute. Compl. § 26. In fact, Newark has admitted that
[Tlhe District’s schools are making great strides to meet the
constitutionally-mandated Thorough and Efficient education
requirements for all children in the District. Through no fauit of its
own, however, and even without any additional cuts to the
District’s funding, the District has been hampered by statutory
restrictions that essentially protect the interests of adults over the
rights of the children of Newark. As New Jersey’s Courts have
recognized, we must do everything we can to create an
environment where these children can learn effectively to create a
pathway to success in school and in life. The most important way
to make that happen is to ensure that we are able to retain our best
teachers in [Newark].
Dist. Answer ¥ 26. Superintendent Cerf, as the superintendent of Newark, is charged with

enforcing the LIFO Statute in the event of a RIF. Compl. §27; Dist. Answer § 27. In addition,

the State Board of Education and Acting Commissioner Kimberly Harrington (together with the



State Board of Education, the “State Defendants”) are charged with enforcing the LIFO Statute
through the creation of standards. Compl. ] 24-25; Dist. Answer { 24-25.

On December 19, 2016, the Cburt permitted the Union Intervenors, as well as the New
Jersey Education Association (“NJEA”), to intervene as defendants in this action. Trousdale
Aff.,, Ex. E. AFT is a national labor organization that “represents 1.6 million pre-K through
12th-grade teachers; paraprofessionals and other school-related personnel; higher education
faculty and professional staff; federal, state and local government employees; nurses and

»3 AFTNJ is a statewide umbrella

healthcare workers; and early childhood educators.
~ organization of affiliated AFT local unions, which consists of approximately 30,000 members,
including public s;:hool teachers for students from pre-K through twelfth grade. NTU is the local
union affiliated with AFTNJ, and consists of approximately 3,600 teachers and educational
employees employed by Newark. The group of individual teachers represented by the Union
Intervenors includes both senior and junior teachers, which means that individual members of the
Union Intervenors are impacted by the LIFO Statute in different ways.

NJEA is a labor organization with a membership of approximately 200,000 members,
which does not consist of senior teachers only or just teachers within Newark.* NJEA has
recently touted on its website that seniority “is a positive, not a problem” in response to
challenges to the LIFO Statute, and characterizes any attacks on seniority rights as an effort to
create division among colleagues. See NJEA, Seniority: A Positive, Not A Problem (Dec. 14,

2016), http://earlycareer.njeasites.org/2016/12/14/seniority-a-positive-not-a-problem/. The

organization’s membership includes both individuals who benefit from the protections of the

®  See, e.g., AFT Press Release, Americans Voted for Public Schools Over Privatization

(Nov. 9, 2016), http://www.aft.org/press-release/americans-voted-public-schools-over-
privatization; see also generally http://www.aft.org/.

*  NIEA, Fact Sheet, https://sd15.njea.org/about/who-we-are/fact-sheet.



LIFO Statute (e.g., senior, ineffective teachers) and individuals who are harmed by the statute
(e.g., less senior, effective teachers).”

III. BACKGROUND REGARDING THE APPLICATION OF THE LIFO STATUTE
IN THE DISTRICT

Though the operation of the LIFO Statute is applied uniformly throughout the State, it
disproportionately harms children in low-income school districts. Newark is one such school
district. As the Complaint sets forth, in the 2014-2015 school year 94.3% of the students at

Hawkins, where three of the named Plaintiffs are students, were considered economically
disadvantaged. Compl. §33. According to a national study, “[b]y every measure of
qualifications . . . less-qualified teachers [are] to be found in schools serving greater numbers of
low-income and minority students.” Compl. § 54; Frank Adamson & Linda Darling-Hammond,
Speaking of Salaries: What It Will Take To Get Qualified, Effective Teachers in All
Communities, Center for Am. Progress 1, https://cdn.americanprogress.org/wp-
content/uploads/issues/2011/05/pdf/teacher_salary.pdf; Dist. Answer ] 54 (admitting).
Consistently, students of color in low-income communities are between three and ten times more
likely to have unqualified teachers than students in predominantly white communities. Compl.
55; Adamson & Darling-Hammond, at 1; Dist. Answer ¥ 55 (admitting in part and noting
“there are studies concerning the significant impact of low performing teachers on students of
color in low-income communities”). Another study found that, by replacing an ineffective
teacher with simply an average teacher, the present value of students’ lifetim¢ income would
increase by over $250,000 per classroom—an amount that reaches staggering proportions when

aggregated over successive years of effective teaching. Compl. § 52; Raj Chetty, John N.

Friedman & Jonah E. Rockoff, The Long-Term Impacts of Teachers: Teacher Value-Added and

> See, e.g., Early Career NJEA, http://earlycareer.njeasites.org/.



Student Outcomes in Adulthood, 5 (Nat’l Bureau of Econ. Research, Working Paper No. 17699,
2011), http://www.nber.org/papers/w17699.pdf; Dist. Answer ¥ 52 (admitting in part and noting
“there are studies concerning the significant impact of low performing teachers on students of
color in low-income communities™).

Newark fits these criteria. The District serves primarily low-income and minority
students, and is suffering a glut of ineffective teachers. See, e.g., Compl. ] 4, 12; see also N.J.
Department of Education, 2015-2016 Enrollment District Reported Data: Newark City District,
http://www.state—.nj .us/cgi-bin/education/data/enrl 1 plus.pl. Nearly half of all the “ineffective”
teachers in New Jersey work in Newark, along with 10% of the State’s “partially effective”
teachers. Compl. §47; Dist. Answer 47 (admitting). And the District has admitted that it “has
been hampered by statutory restrictions that essentially protect the interests of adults over the
rights of the children of Newark” when trying to “meet the constitutionally-mandated Thorough
and Efficient education requirements for all children in” the District. Dist. Answer § 33.

In comparison to Newark, the affluent Summit City School District (“Summit”) a few
miles away had zero ineffective or partially ineffective teachers out of 337 evaluations. Compl.
9% 49-50; Dist. Answer 1 49-50 (admitting). Consequently, in Summit, RIFs under the LIFO
Statute would not result in ineffective or partially ineffective teachers being retained over
effective teachers. Compl. § 49; Dist. Answer 49 (admitting). The same cannot be said for
Newark and other similarly situated districts, where application of the LIFO Statute forc¢s the
termination of effective teachers over more senior but less effective educators whenever a RIF isg
required for budgetary reasons.

In February 2014, Newark published information about the impact of a RIF on the

District when it sought a temporary reprieve from quality-blind layoffs in the form of an



equivalency request under N.J.A.C. § 6A:32-5.1 (“Equivalency Request”) from the State
Department of Education. Compl. § 42; Dist. Answer §42. The District sought this relief
because its education funding had decreased by almost $200 million in recent years due to
declining enrollment within the District’s schools, so Newark needed to consider whether it
should engage in a reduction in its teaching force to address the budget shortfalls. Compl. ] 42;
Dist. Answer § 42 (admitting). The quivalency Request included data showing that, if Newark
were to implement a RIF, operation of the LIFO Statute would mandate that 75% of the laid-off
teachers would be those considered effective or highly effective, while only 4% would be rated
as ineffective. Compl. § 42; Dist. Answer § 42 (admitting). The data presented in the
Equivalency Request showed that a RIF under the LIFO Statute would result in as many as 8,000
children from the class of Newark students represented by Plaintiffs missing out on a high-
performing teacher every year. Compl. § 75; Dist. Answer 9§ 75. Newark submitted to the State
Board of Education the precise harm that would be suffered by the District in the event of a RIF.

The State Defendants have never responded to the Equivalency Request. Compl. §9 42-
43; Dist. Answer  42-43 (admitting); Trousdale Aff., Ex. D (“State Answer”) ] 42-43

(admitting that Newark submitted Equivalency Request and State never answered it).

5 Newark has faced significant budget cuts for the 2014-2015, 2015-2016, and 2016-2017
school years. See Cerf Cert.,  5; see also Education Law Center, Newark Public Schools:
Budget Impacts of Underfunding and Rapid Charter Growth (Nov. 2015),
http://www.edlawcenter.org/assets/files/pdfs/Newsblasts/NPS%20Budget%20Impacts%200f%%20
Underfunding%20and%20Rapid%20Charter%20Growth_hires.pdf. Newark is currently in the
process of setting its 2017-2018 school year budget, but the current budget allocation from the
State of New Jersey for Newark is essentially stagnant. Adam Clark & Carla Astudillo, See How
Much State Aid Christie is Proposing for Each N.J. School District, NJ.COM (Mar. 3, 2017),
http://www.nj.com/education/2017/03/how_much_state_aid_christie_proposed_for_every nj.ht
ml#incart_river_home pop (including in database that Newark will only receive a 0.2% increase
in state aid). Consequently, the District anticipates that it will likely face a $30 million deficit
for the 2017-2018 school year, but the District’s budget has not yet been released. See Karen Yi,
Parents Fight Teacher Layoff Rules As Newark Schools Face 830M Deficit, NJ.COM (Mar. 9,
2017, http://www.nj.com/essex/index.ssf/2017/03/parents_fight_teacher layoff rules as
newark schoo.html.
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‘- Consequently, the District had to make decisions harmful to its students in order to operate
within its diminished resources, Compl. ¥ 42; Dist. Answer. 142 (admitting). Newark has been
forced to cut other Important programming and resources in order to account for the District’s
reduced funding and to retain quality teachers. Compl. 1943, 79-81; Dist, Answer 1 43, 79;81
(admitting). Additionally, since the Complaint was filed, the State’s budget numbers for the
2016-2017 school year have been released and Newark’s state aid remains essentially stagnant,
See Clark & Astudillo (including in database that Newark will only receive a 0.2% increase in
state aid),

The effects of the decreased funding have been further exacerbated by a costly program
that Newark implemented prior to 2014 in order to protect quality teachers within the District:
the Educators Without Placement Sites (“EWPS”) pools. Compl. § 81; Dist, Answer 981

(admitting). Newark created the program in an effort to keep ineffective teachers out of

employ them. Compl. 1 82; Dist. Answer {1 82 (noting that Newark is “unable to separate from
employment low performing teachers, meaning that [Newark] carrfies] the cost of that burden
centrally.”). These teachers do not have full-time classroom placements, but perform various
support and teacher’s aide functions. Compl. § 82. During the 2014-2015 school year, the
EWPS pool included 271 teachers—most of whom are senior teachers with ten or more years of
experience—and cost Newark approximately $22.5 million dollars in payroll. 7d, 99 83-85.

In 2015, Newark could no longer afford to keep these EWPS teachers out of the District’s

schools due to funding issues, see Cerf Cert. at 115, and had to force-place them in schools

11



teachers remaining in the EWPS pool. Compl. § 87; Dist. Answer 1 87; see also id | 86 (noting
that, when Newark was “unabje to carry the cost of the burden centrally, the financial burden of
such placement fell to the schoo] budgets directly” and “forced placement had a detrimental
impact on certain students™). Despite the Union Intervenors® implication that $10 million is an
inconsequential amount of Newark’s budget,” the cost of the EWPS teacher salaries, both for
those teachers in the pool and those teachers force-placed back into classrooms, was significant
given Newark’s staggering $65 million deficit for the 2015-2016 school year given flat funding
(which was primarily addressed through placing the EWPS