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Intervenor Defendants-Appellants, Phillip A. Cammerata and Mark

Mambretti, by their attorneys, School Administrators Association of New York

State, respectfully submit this brief in support of their motion for leave to appeal

the March 28, 2018 decision and order of the Appellate Division, Second

Department, upholding the March 12, 2015 and October 23, 2015 decisions of the



Supreme Court, Richmond County, denying the motion to dismiss and motion to
renew after the challenged statutes were amended by the New York Legislature.
PRELIMINARY STATEMENT

Public education is a matter of extreme importance and much debate and
New York is no exception to this fact. It is paramount to all that students actually
receive the “sound basic education” guaranteed under Article XI § 1 of the New
York State Constitution. Ensuring that this guarantee is carried out involves not
only pedagogical aspects and the brick and mortar aspects, but also stability within
the educational workforce. In order to prevent the stability of the workforce from
being corrupted by personal and/or political interests, New York has enacted a
series of statutes relating to the granting of tenure, evaluation, termination and
layoff/recall of professional educators." Understanding that there is no “one size
fits all” model that can work for every school district, the Legislature has
specifically designed these statutes so that they are applied by the entities that
know the individual needs best - the local school districts, not the courts.

The Plaintiff-Respondents herein have brought two separate actions, seeking
to have the Challenged Statutes declared unconstitutional based upon outdated data
they allege proves their children, some of whom have already successfully

matriculated from public school systems, were or are being taught by ineffective

! Education Law§§ 2509, 2573, 2510, 2585, 2588, 3012, 3012-c, 3020, and 3020-a collectively
referred throughout as the “Challenged Statutes.”
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educators. Public education is an ever evolving process and it is important to note
that each of the concerns raised by the Plaintiff-Respondents have already been
addressed by the Legislature via amendments to the Challenged Statutes and/or the
creation of new statutes. Despite the fact that the issues raised are clearly political
questions, are moot, and/or do not rise to the level of a constitutional violation, the
Supreme Court, Richmond County, and the Appellate Division, Second
Department have inappropriately allowed this matter to survive both a motion to
dismiss and a motion to renew/reargue. It is respectfully submitted that the
appropriate forum for challenging these statutes is with the Legislative branch of
government and not the judiciary. Accordingly, Leave to Appeal is respectfully
sought in order to address this matter of great public and constitutional importance.
PROCEDURAL HISTORY
On July 3, 2014, the lawsuit Davids v. New York was filed by eleven New York

City students against the State of New York, the New York State Board of Regents,
the New York State Education Department, the City of New York and the New York
City Department of Education. On or about July 26, 2014, the matter of Wright v.
New York was filed against the State of New York, the New York State Board of
Regents, the New York State Education Department, the City of New York and the
New York City Department of Education in Supreme Court, Albany County. Upon

motion of the Attorney General on behalf of the governmental defendants, the cases



were consolidated on or about September 11, 2014 in Supreme Court, Richmond
County. Upon information and belief, between September and November 2014, a
number of individuals and entities intervened in the action including Appellants
Cammarata and Mambretti, who represent school principals throughout the state, as
they will be directly impacted by any changes in the aforementioned statutes.

Each of the defendants in this consolidated action, including Intervenor-
Defendants Cammarata and Mambretti, filed pre-Answer Motions to Dismiss.
Oral argument took place on January 14, 2015 and on March 12, 2015 Hon.
Phillip Minardo issued a Decision and Order, denying the motions, except insofar
as to dismiss the cases against Commissioner of Education John King and
Chancellor Merryl Tisch, on the basis that the Plaintiffs successfully alleged a
cause of action. The Decision and Order was entered on March 20, 2015 and each
of the defendants timely filed notices of appeal.

Subsequent to the issuance of the Decision and Order, as part of the 2015
Budget Bill, the Legislature enacted radical amendments to each of the
Challenged Statutes. These amendments, and one new statute, specifically
address the crux of Plaintiffs’ contentions. Namely, that the statutes are
unconstitutional because there was a lack of accountability for teacher
performance, leading to ineffective educators being hired and retained. While

Intervenor-Defendants Cammarata and Mambretti absolutely disagreed with this



assertion in the first place, there can be no doubt that in light of the April 13,
2015 amendments to the Challenged Statutes, the gravamen within the
Complaints are moot.

At a status conference May 6, 2015, Hon. Phillip G. Minardo granted the
defendants until May 27, 2015 to file motions to renew in light of these new statutory
changes, which the defendants did. Oral arguments on the motions to renew were held
on August 25, 2015. On October 23, 2015, the Hon. Phillip G. Minardo issued a
Decision and Order, denying the motions in their entirety on the basis that the changes
were “marginal”.

On or about November 15, 2015, each of the defendants filed Notices of Appeal
with the Appellate Division, Second Department on the adverse renewal motion
decision. The two appeals were then consolidated into a single case. Oral argument
was held on November 30, 2017. On March 28, 2018 the Appellate Division, Second
Department issued a Decision and Order, denying the appeals and affirming the
determinations of the trial court that the cases should proceed onto the discovery
phase. Intervenor Defendants Cammarata and Mambretti were served with the Notice
of Entry via overnight mail postmarked on March 29, 2018.

Appellants hereby request permission for leave to appeal with the Court of

Appeals pursuant to CPLR §5602(b).



JURISDICTION

Pursuant to 22 NYCRR §500.22(b)(4), permission to appeal to the Court of
Appeals is warranted in situations such as when “the issues are novel or of public
importance.” It is respectfully submitted that there are fewer topics of greater
public importance than the constitutionality of the public education system and the

statutes providing protections for those serving in this noble profession.

STATEMENT OF QUESTIONS PRESENTED

1. Did the lower court incorrectly deny the defendants-appellants’ motions to
dismiss the amended complaints, when said motions correctly set forth that
plaintiffs-respondents’ claims that sections of the New York State Education
Law relating to educator retention were unconstitutional pursuant to Article

XI § 1 of the New York State Constitution were improper due to lack of
justiciability and failed to state a cause of action?

2. Did the lower court incorrectly deny the defendants-appellants’ motions to
renew the motions to dismiss the amended complaints as moot, after the
Legislature amended the challenged statutes on April 1, 20157

STATEMENT OF FACTS
Plaintiffs in the consolidated action herein are parents and school age
children attending public schools in New York City, Albany and Rochester.
Using vague and conclusory statements and outdated data referring to early
versions of statutes that have been repeatedly amended since their enactment,

plaintiffs alleged that the statutes relating to tenure, discipline, evaluations, and

layoffs/seniority (collectively referred herein as “the Challenged Statutes”), are



inexplicably violating the students’ constitutional rights to a sound basic
education.

The Amended Complaints only refer to the alleged impact the Challenged
Statutes have vis-a-vis teachers. This position shortsightedly misses the fact that
declaring the Challenged Statutes unconstitutional will not just negatively impact
ineffective teachers, but will also create significant harm to school administrators,
such as principals, assistant principals, directors, and deans of students, all of
whom also fall within the purview of the Challenged Statutes. Intervenor-
Defendants Phillip Cammarata and Mark Mambretti are building principals and
have intervened in the consolidated action to provide a voice to school
administrators across the state and provide the Courts with the unique historical
perspective on the Challenged Statutes, and particularly those relating to tenure,
that have involved school administrators in New York State.

Each of the defendants in this consolidated action, including Intervenor-
Defendants Cammarata and Mambretti, filed pre-Answer Motions to Dismiss.
Oral argument took place on January 14, 2015 and on March 12, 2015 Hon.
Phillip Minardo issued a Decision and Order, denying the motions, except insofar
as to dismiss the cases against Commissioner of Education John King and

Chancellor Merryl Tisch, on the basis that the Plaintiffs successfully alleged a



cause of action. The Decision and Order was entered on March 20, 2015 and each
of the defendants timely filed notices of appeal.

Subsequent to the issuance of the Decision and Order, as part of the 2015
Budget Bill, the Legislature enacted radical amendments to each of the
Challenged Statutes. These amendments, and one new statute, specifically
address the crux of Plaintiffs’ contentions. Namely, that the statutes are
unconstitutional because there was a lack of accountability for teacher
performance, leading to ineffective educators being hired and retained. While
Intervenor-Defendants Cammarata and Mambretti absolutely disagreed with this
assertion in the first place, as demonstrated below, there can be no doubt that in
light of the April 13, 2015 amendments to the Challenged Statutes, the gravamen
within the Complaints are moot.

At a status conference on May 6, 2015, Hon. Phillip G. Minardo granted the
defendants until May 27, 2015 to file motions to renew in light of these new
statutory changes, which the defendants did. Oral arguments on the motions to
renew were held on August 25, 2015. On October 23, 2015, the Hon. Phillip G.
Minardo issued a Decision and Order, denying the motions in their entirety on the
basis that the changes were “marginal”.

It is respectfully submitted that both of Judge Minardo’s rulings were in

error, as the continually evolving nature of the Challenged Statutes clearly



demonstrate that these matters raise non-justiciable political questions. In fact, as
recently as December 2015, the New York State Board of Regents amended the
regulations relating to the Challenged Statute Education Law §3012-c, which was
superseded in large part in April 2015 by Education Law §3012-d, thereby
changing the evaluation processes and procedures for teachers and building
principals across the state. The numerous changes to the Challenged Statutes after
the Amended Complaints were filed further renders the consolidated actions moot
as a matter of law.

Notwithstanding these clear procedural issues, the Appellate Division,
Second Department, determined that the case should proceed to the discovery
phase on March 28, 2018. A notice of entry was served upon the defendants via
overnight mail on March 29, 2018.

ARGUMENT

PERMISSION TO APPEAL TO THE COURT OF APPEALS
SHOULD BE GRANTED.

Pursuant to 22 NYCRR §500.22(b)(4), permission to appeal to the Court of
Appeals is warranted in situations such as when “the issues are novel or of public
importance.” It is respectfully submitted that the issues dealt with on this appeal
concerning the constitutionality of educator tenure, evaluations, termination and
layoff/recall are both novel and of great public importance. This is the first

constitutional challenge to public education outside of funding related cases.
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The breadth of the scope of these issues cannot be easily condensed into a
simple summary. Each of the defendants in this consolidated action have
previously submitted exhaustive briefs on the importance of the Challenged
Statutes and the procedural issues that warrant dismissal as a matter of law from
the various perspectives of governmental entities, teachers and, in the case of
Intervenor Defendants Cammarata and Mambretti, school administrators.

1. The revisions of the Challenged Statutes is a political question for the
Legislature that has rendered the complaints moot and destroyed
any potential standing the Plaintiffs may have had.

A cause of action can no longer exist when the complained of
circumstances cease to exist. Hearst Corp. v. Clyne, 50 N.Y.2d 707 (1980). This
is particularly true when the rights of the parties are no longer affected by the
alleged statute or regulation due to an intervening change in law because a ruling
by the courts on the validity of the original statute “would have no practical effect
and would merely be an impermissible advisory opinion.” NRG Energy, Inc. v.
Crotty, 18 A.D.3d 916 (3d Dept. 2005).

As a matter of policy, the courts will abstain from hearing cases if the
allegations are such that the judiciary would be ill-equipped to undertake and
other branches of government are better suited to the task. Jones v. Beame, 45

N.Y.2d 402, 408-09 (1978). When “policy matters have demonstrably and

10



textually been committed to a coordinate, political branch of government, any
consideration of such matters by a branch or body other than that in which the
power expressly is reposed would, absent extraordinary or emergency
circumstances... constitute an ultra vires act.” New York State Inspection, Sec. &
Law Enforcement Employees, Dist. Council 82, AFSCME, AFL-CIO v. Cuomo, 64
N.Y.2d 233, 239-40, 475 N.E.2d 90, 93 (1984), citing James v. Board of Educ., 42

N.Y.2d 357, 367.

Courts are obliged to decline involvement in a case where accepting such
responsibility would violate the constitutional scheme for the distribution of
powers among the three branches of government and involve the judicial branch
in responsibilities it is ill-equipped to assume. Jones v. Beame, 45 N.Y.2d 402 at
406 (1978). Plaintiffs, however sincerely motivated, may not interpose
themselves and the courts into “the management and operation of public
enterprises.” Id. at 407 (1978), citing In Matter of Abrams v. New York City Tr.
Auth., 39 N.Y.2d 990, 992 (1976). There are “questions of judgment, discretion,
allocation of resources and priorities inappropriate for resolution in the judicial
arena”, the responsibility for which is “lodged in a network of executive officials,

administrative agencies and local legislative bodies.” /d.

Specifically, this Court has been very clear that matters pertaining to the

maintenance and standards within a school district are largely not justiciable.
11



James, 42 N.Y.2d at 366-68. This is because the Challenged Statutes were
specifically designed by the Legislature over many years to be controlled at the
individual local school district level. Respectfully, the courts are in no position to
understand the day to day needs of school districts, especially decisions relating to
the Challenged Statutes.

Neither Complaint at issue has alleged any immediate threat to the safety of
the plaintiffs as a result of the continued presumptive constitutionality of the
Challenged Statutes. Further, declaring the Challenged Statutes unconstitutional
would most assuredly impinge upon the authority of the Legislature, the
Commissioner of Education, the Board of Regents as well as the rights of the local
governing bodies (school boards of education) to properly and effectively maintain
a sound basic education, especially given the recent legislative changes in the
Education Law.

Further demonstrating the fact that the issues raised within the Amended
Complaints are political questions, the Challenged Statutes at issue here in many
cases have been rendered moot several times over by the Legislature based upon
the factual allegations in the Amended Complaints, which are based almost
exclusively on conclusory allegations and stale data. The last change brought to

the courts’ attention was on April 13, 2015, as part of the 2015 Budget Bill, the

12



Legislature enacted extensive revisions to the Education Law, which render
Plaintiffs’ claims moot as a matter of law.

A. Statutes conferring tenure upon educators (Education
Lawg§§ 2509, 2573, 3012).

The gravamen of the plaintiffs’ complaints concerning the statutory process
surrounding the granting of tenure was that the three-year probationary period was
too short for a proper evaluation of incoming educators. Plaintiffs alleged that
these timeframes, combined with a supposed lack of accountability relating to
educator performance during probationary periods, in essence amounted to
“ineffective” educators being granted tenure by default and that a four-year

probationary period is necessary.

With the April 2015 Legislative amendment, Plaintiffs receive precisely
what they wanted. Any educated appointed to a new position effective July 1,
2015 must now serve a four year probationary period before they are eligible for
tenure. In the cases of teachers and building principals, the ability to obtain tenure,
which was previously granted or denied at the whim of the employing Board of
Education, have been further restricted. The ability to obtain tenure for such
individuals is now tied to their evaluation ratings under the Annual Professional
Performance Review (“APPR”), which is codified under Education Law §§3012-c

and 3012-d. Pursuant to the new requirements, any teacher or building

13



administrator appointed on or after July 1, 2015 must now be rated “Effective” or
“Highly Effective” in three out of four of their probationary years and will be
ineligible for tenure if they are rated as “Ineffective” in the final year of probation.
This new performance based requirement not only addresses Plaintiffs’ alleged
concerns that ineffective educators are being granted tenure, but also prevents
ineffective educators from obtaining tenure early for political reasons or by

estoppel due to the inaction of the Board of Education.

With the lengthened period of time to evaluate administrators and new
stringent requirements for obtaining tenure that Plaintiffs were seeking as
potential remedies to the alleged problems being legislatively enacted, plaintiffs’
alleged deprivations no longer exist as they pertain to the tenure system and the
Complaints fail to state a cause of action under the current statutory scheme.
Moreover, it is the local school districts that have complete control over whether
or not to grant tenure and to determine whether an individual is worthy of tenure

based on local community values.

B. Statutes providing guidelines in the event of layoffs (Education Law
§§ 2510, 2585, 2588).

Layoff and recall rights in New York State public education operate under a
“last in, first out” (“LIFO”) system, that mirrors New York Civil Service Law. In

this consolidated action, according to the plaintiffs, the statutes enabling this
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system are unconstitutional because they permit newer, more competent, teachers
and administrators to be laid off in favor of retaining older, less competent,
educators. This argument actually runs counterintuitive to their other contention
that ineffective educators are receiving tenure.

Notwithstanding that defendants maintain that changing the system is both
unnecessary and liable to have unintended consequences throughout public sector,
the Legislature did enact as a part of the 2015 budget bill a new statute addressing
the very issues cited to be problems by the Plaintiffs for failing schools. The new
Education Law §211-f provides that schools designated to be either failing or
persistently failing may be handed over to a receiver, who will be in control of
curriculum and staffing decisions within the failing school. These are the schools
potentially in the most need for intervention. In either case, the designated
receiver has the sole authority, without approval of the Board of Education, to
abolish positions, change salaries to entice and hire qualified educators, and/or fire
ineffective educators. In the event that the receiver decides to abolish positions,
layoffs are designated by tenure area; however, the person laid off is controlled by
their evaluation ratings within the tenure area and not their length of service,
which remedy is precisely what the Plaintiffs seek. See Education Law §211-f(7)
(b), (c). Again, the application and control over these decisions are vested with

the local school districts, which are in the best positions to make such

15



determinations and not the judiciary, which looks at the decisions from an arm’s

length away.

C. Statutes providing for due process prior to the termination of
tenured administrators (Education Law §§ 3020, 3020-a).

Plaintiffs allege that the statutes providing for due process procedures prior
to the removal of a tenured educator, either for ineffective performance or
misconduct, violates their constitutional rights to a sound basic education. The
plaintiffs aver school district simply refuse to seek the removal of ineffective
educators because they find the procedures too lengthy, expensive and/or
otherwise cumbersome to bother commencing the process. This supposedly results
in ineffective educators, who would otherwise be terminated, remaining employed
in schools. Prior to the April 2015 amendments, Education Law §3020-a was
radically amended in 2012 to expedite the disciplinary arbitration process so that
the hearings now are to be completed within 125 days of the charges against the
tenured educators being filed. Moreover, with the creation of Education Law
§3012-c in 2010, which specifically addressed Plaintiffs’ concerns about the
removal of ineffective educators, a school district was given the right to charge
any educator who received two consecutive ineffective ratings with incompetency
and the hearing needs to be completed within a mere 30 days after charges are

issued.
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Nevertheless, the Legislature engaged in further substantial revisions to
these disciplinary statutes. As part of the 2015 Budget Bill, the Legislature
enacted legislation that where teachers and administrators are charged with
pedagogical incompetence, they will no longer have the option to have a panel
hear the charges against them, but are instead limited to a single hearing officer,
which will significantly speed up the hearing.

Additionally, a new statute, Education Law § 3020-b, has further
streamlined removal procedures for teachers who have been rated Ineffective for
two or more consecutive years. Specifically, §3020-b permits school districts to
file disciplinary charges based upon incompetence for classroom teachers who
have been rated ineffective for two consecutive years and now requires the filing
of charges for classroom teachers who have been rated ineffective for three
consecutive years. The Legislature also changed the evidentiary proof needed to
remove an ineffective teacher by providing that either two consecutive ineffective
ratings or three consecutive ineffective ratings constitute prima facie proof of
incompetence. Such prima facie proof can only be overcome by clear and
convincing evidence in the event of two consecutive ineffective ratings and may
only be overcome through a showing of fraud in the case of three consecutive

ratings.

17



Finally, any disciplinary charges involving the sexual or physical abuse of a
student brought on or after July 1, 2015, the Legislature now allows school
districts to issue unpaid suspensions pending the disciplinary hearing. If an unpaid
suspension is issued, a probable cause hearing must be held within ten days and
the charges will be subject to an expedited hearing. Expedited hearings must be
completed within 60 days of a pre-hearing conference.

With these significant hurdles to overcome and streamlined changes to the
disciplinary process, the Legislature has clearly paved the way for an expeditious
and economical method of removing tenured educators while still providing a
modicum of due process. Since school districts no longer have the discretion to
allow ineffective educators to continue working after demonstrating a pattern of
ineffectiveness, Plaintiffs’ allegations are moot as a matter of law.

D. Statute relating to the evaluations of teachers and principals
(Education Law § 3012-c).

Plaintiffs also contend that the now moot evaluation statute, Education Law
§3012-c, violates their constitutional rights insofar as it leaves too much power in
the hands of districts and unions to negotiate higher ratings than ineffective
educators should otherwise receive. Education Law §3012-c was only enacted in
2010 and had been amended four times prior to when Defendant-Intervenors

Cammarata and Mambretti filed their motion to dismiss on October 23, 2014. As
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part of the 2015 budget cycle, Education Law §3012-c was overhauled by the
Legislature, and the bulk of the substance of the statute has now been replaced
by Education Law §3012-d and is subject to a plethora of new regulations
promulgated by the State Education Department, which have changed as recently
as December 2015. See 8 NYCRR §§ 30-2.14 and 30-3.17. School districts were
required to successfully implement the new, more rigorous, Education Law
§3012-d process no later than July 1, 2016, or lose increases in state aid. Hence,
the Plaintiffs’ challenge to Education Law 3012-c is moot by school districts

mandated compliance with its successor statute, 3012-d.

Accordingly, it is respectfully submitted that this is an issue of statewide
importance that warrants review by the Court of Appeals.
CONCLUSION
WHEREFORE, Appellants respectfully request an Order of this Court
granting permission to appeal to the Court of Appeals from the Appellate Division,
Second Department’s order dated March 28, 2018, together with such other and

further relief as the Court deems just and proper.
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Dated: April 27, 2018
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Jay Lefkowitz, Esq., of Counsel
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Eric T. Schneiderman, Esq.

Attorney General of the State of New York
Andrew W. Amend, Esq.

Senior Asst. Solicitor General

28 Liberty Street, 23" Floor
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Counsel for State Defendants
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Zachary Carter, Esq., Corporation Counsel of the City of New York
Janice Birmbaum, Esq., Senior Counsel

100 Church Street

New York, New York 10007

Counsel for Intervenor-Defendants City of New York and

New York City Department of Education

Stoock, Stroock & Lavan, LLP

Charles G. Moerdler, Esq.

180 Maiden Lane
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Counsel for Intervenor-Defendant Michael Mulgrew, as President
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Adam Ross, Esq.
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General Counsel
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Overnight Mail on March 24, 2015, which was received by counsel for said Intervening-

Defendants on March 25, 2015. This appeal is taken from the entire Decision and Order with the



exception of the portion granting the motion to dismiss on behalf of Defendants Merryl H. Tisch

and John B. King. A copy of the Decision and Order with Notice of Entry is annexed hereto.
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MIAMONA DAVIDS, er al . and JOHN KEONI WRIGHT,
ef al, HON, PHILIE G. MINARDO
Plaintiffs,
-pgainst- DECISION & ORDER
THE STATE OF NEW YORK, ¢/ o,
Defendants,  Index No, 101105714
-and-
MICHAEL MULGREW, as President of the UN ITED Motion Nos.! 3580~ 008
FEDERATION OF TEACHERS, Local 2, American 3581 - 009
Federation of Teachers, AFL-CIO. SETH COHEN. 3503 - 010
DANIEL DELEHANTY. ASHLI SKURA DRE] {ER. 3595 - 011
KATHLEEN FERGUSON, ISRAEL MARTINEZ, 3508012
RICHARD OGNIBENE, JR,, LONNETTE R. FUCK, :? .
and KAREN E. MAGEE, Individually and as President i =
of the New York State United Teuchers: PHILIP A # o
CAMMARATA. MARK MAMBRETT), und THE s B
NEW YORK CITY DEPARTMENT OF EDUCATION, N8
Intervenot-Detendants, &
;"51 LY
s t‘g

The motions have been consslidated for purpiises of disposition.
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MYMOENA DAVIDS. ¢t ul. v, THE STATE OF NEW YORK, et al,
The following papers numbered 1 to 12 were fully submitied ori the 14* day of

January, 2015,

Papers
Numbered

Notice of Mution to Dismiss by Defendant THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
wiih Exhibits and Memorandum of Law,
(daied October 28, 2014) ]

Notice of Motion to Dismiss by Intervenor-Defendant MICHAEL MULGREW, as President
o the UNITED FEDERATION OF TEACHERS. Local 2, American Federation of
Teachers, AFL-CI0O,
with Exhibits and Memoraridum of Law,

(dated Qctober 28, 2014) 2
Notice of Motio 1o Dismiss by Intervenor-Defendants PHILIP CAMMARATA and MARK
MAMBRETTL,
with Exhibits and Memorundum of Law,
(dated October 23, 2014} 3

Noticé of Motion to Dismiss by Intervenor-Defendants SETH COHEN, e al.,
with Exhibiis and Memotandum of Law,
{dated October 27, 2014) 4

Notice of Motion 1o Dismiss by Defendants STATE OF NEW YORK, & /.,
with Affirmation and Supplemental Afficmntion of Assisiant Attorney Genernd Steven'L.
Banks. Exhibits and Memorandurn of Law,
{dated Ociober 18, 2014) 3

Affirmation in Opposition of Plaintiffs MYOMENA DAVIDS, ef al. to Defendants and Intervenor-
Defendanis' Motions 1o Dismiss,
with Exhibits and Memorandum of Law,
(dated December 5, 2014) b

Aftinnation in Opposition by Plaintins JOHN KEONI WRIGHT, et al.. to Defendants
and Intervenors-Defendants® Muotions to Dismiss,
with Exhibits and Memorandur of Law.,
{dated December 5, 2014) 1

3
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Reply Memomndum of Law by Defendan THE CITY OF NEW YORK and THE NEW
YORK CITY DEPARTMENT OF EDUCATION,
(dated December 16, 2014} 3

Reply Memorandum of Law by Intervenor-Defendant MICHAEL MULGRKW, s President
Of the UNITED FEDERATION OF TEACHERS, Local 2, American Federation of

Teachers, AFL-CIO,

{daied December 15, 2014) 9
Reply Memorandiim of Law by Intervenors-Defendants PHILIP CAMMARATA and MARK

MAMBRETTI,

{dated December 15, 2014) J0

Reply Memorandum of Law by Intervenors-Defendants SETH COHEN, et al.,
(dnted December 15, 2014) 11

Reply Memorandum of Law by Defendants STATE OF NEW YORK, ,er al.,
{dated December 15, 20143) 12

Upon the forepoing papers, he sbove-cnumerated motions to dismiss the coemnpliint pursuant
to CPLR 3211{aX2), (3), (7% and (10). by the detendants snd intervenor-defendants in ¢ach action
are denied, as hereinalter provided.

This consolidated action, brought on the bebnlf’ of ¢ertoin representative public school
children in the Statc and City of New York, secks, inver alfa, a declaration thal various sections of
the Education Law with repard to teacher tenure, teacher discipline, teacher layufls.und teacher
evaluations are violative of the Bducation Adicle (Anticle X1, §1) of the New York State
Constitution. The foregoing provides, in relevant part, that “[i]he legisloture shall provide for the
maintenance and support of  system of free common schools, wherein all the children of this state
may be cducared.” (NY Const. An, XL §1). As construed by plaintiffs, the Education Anicle
guarantees to all siodgnis in New York Stawe a “sound basic education”, which is alleged 10 be the

3
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key to a promising Future, insolar as it adequately prepares students with the ability ro realize their
potential, become productive citizens, and comtribute to society. More speci ficalty, plaintifls argue
that the State is constitutionally obligated to, e.g. systemically provide its pupils with the opportunity
to ohtain “the basie literacy. calculating, and verbal skills necessury 1o enable {them] 1o eventually
function preductively as civic participants capable of voting and serving on a jury™ (Campaign for
Fiscul Eauity, Inc, v. State of New York (86 NY2d 307, 316), i.e., “1o speak. listen. read and wrile
clearly and effectively in English, perform basic mathematical ealculations, be knowledgeable about
political, écaniomic and social institutions and procedures in this country and abroad, or to acquire
the skills, knowledgge, understanding und stiitudey necessary to participste in demecratic self~
government” (id. a1 319). More recently, the Court of Appeals has refined the constitutionally«
mandated minimum 10 require the teaching of skills that enable students to undenake vivi¢
responsibilities meaningfully; to function productively us £ivic participants (Campaign for Fiscal
Lauity, Ing, v, State of New York, 8 NY3d 14, 20-21). Plaintifts further grgue that the Court of
Appeals has recognized that the Education Anticle requires adequite leaching by elfective persontiel
as the *miost imporant” factor in the cffort o provide children with 8 “sound basic education™ (see

' State_of New York,. 100 NY2d 893, 909].  Wili this o3

background, piainiitls maintain thai certain identifiable sections of the Educaiion Law foster the
continued, permanent employment of inetfective teachers, thereby fal ling vut of compliance with
the constitutional mandate tho students in New York be provided with a “sound basic education”.
Finally, it is claimed that the judiciary has been vested with the legal and mora) suthority 1o:ensure
that this constitwional mandate is honored (see Campaign for Fiseal Equity, [ng. v. State of New

York, 100 NY2d 902).
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MYMOENA DAYIDS. et al, v. THE STATE OF NEW YORK, et al.

At bar, the statutes challenged by plaintiffs zs impairing compliance with the Education

Article include Education Law §§1102(3), 2509, 2510, 2573, 2588, 25904, 1012,3013(2), 3014, and
3020, To the extent retevan, these statutes provide, inter alia, for (1) the awird of; e.g.. lenite of
public school leachers aftér a probationary period of only three years: (2) the procedures required
to discipline and/or remove tenured tenchers for ineffectiveness; sad (3) the statuiory procedure
governing teacher lay-ofs and the elimination of a teaching positions.” In short, it is clairmed that
these statutes, Both individuatly and collectively, have been proven to bavea negative impact onthe
quality of education in New Yurk, thereby violaling the students’ constitutional right lo a “sound
basic education” (see NY Const, An. X1, §1).

As slleged in the respective complaints, sections §§2509, 2573, 3012 and 3012(c) of the
Education Law, referred to by plaintifls as the “permanent employment siatues”, formally provide,
infer alig, for the appointment 10 tenure of those probatianary teachess who have beén found i be
competent, efficient and satisfactoty, under the applicable rules of the board of regents adopted
pursuant to Education Law §3012(b) of this article. However, since these teachers arg typically
granied tenure after onty three years on probation, plaintifls argue: that when viewed in cofjunction
with the statutory provisions for their removal. tenured teachers are virually guarsnteed lifetime
employment regardless of their in-cluss performance of effectiveness. Irx this regard, it is alleged by
plaintiffs that three years is an inadequate period of thie 10 assess whether # teacher hns

demonstruted or earned the right to avail him or hersell of the lilelong benefits of tenure. Also

2. The present statutes require that probationary teachers be furloughed first, and the remaining
positions be filled on a seniority basis, i.¢., the teachers with the grentest tenure being the lastto
be terminated, For ease of reference, this manner of procecding is known as “jast-in, firsi-out™ or
“LIFO".

>
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MYMOENA DAVIDS, et al, v, THE STATE OF NEW YORK, et al.

drawn info question are the methods employed for evaluating teachers during their probationary
period.

Insupport of these allegations. plaimtif¥s rely on studies which have shown that it is unusual
tor a teacher 1o be denied tenure at the end of the probationary period, and that the granting of tenure
in most school disiriets is mope of 2 formality rather than the result of any mreaningful appraisal of
their performance or ability, For statistical support, pluintiffsargue, e.g., that in 2007, 97% of ténures
eligible 1eachers in the New York City school districts were awarded tenure, und that recent
legislation intended to implement reforrns in the evaluation process have had a minimal impict on
this state of affairs. Inaddition. they note that in 2011 and 2012, only 3% of tenure-eligible teachers
were denied temure.

With regird to the methods lor evaluating teacher effectiveness prior 1o an award of tenure;
plaintiffs maintain that the recemly-implemented Annuel Professionsl Performance Review
(“APPR™), now used to evaluate leachers and principals is an unrelinble and indircet measure of
tencher effectiveness, since it is based on students’ performance on stanidardized tesis, other locally
selected (7.e., on-standardized) measures of student achieveinent, and classroom observations by:
administrative staff, which are clearly subjective in nature. On this issue, plaintiffs note that 60%
of the scored review on an APPR is based on this final criterion, making for a nonwuniformy
superficial and deficient review of effective teaching that generally fails to identify ineffective
teachers. As support of this postulate, plaintifls refer to studies thut have shown that in 2012, only

9% of tenchers were rated “inefTective” in New York (as compared to the 91.5% who were rated &5
“highly effective” or “effective™), while anly 31% of students 1aking the standurdized testsiti English

Language Arts and Math mat the minimum standard for proficiency.  As a further example,
6
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plaintifis aliege that anly 2.3% of teachers eligible for Lenure between 2016 and 201 3 received afinal
rating of “ineffective™, evien though 8% of teachers had low attendance, and 12% received low
“value added” ratings. Notably, these ailegations are merely representative of the purporied facis
ploaded in support of plaintiffs’ challenge 10 the wnure laws, and are intended simply to illustruté
the stalutes” veliance on some of the more superficial and ariificial means of aysessing leacher
effectiveness, leading 1o an award of tenure without a sufficient demenstration of merit. Eachofthe
above are nileged lo operate 1o the detriment of New York studeits.’

With regard to plaintiffs’ challenge 1o those sections af the Education Laws which address
the matter of disciplining or obtaining the dismissal of a tenured teacher, it is alfeged that they. (6o,
operate to deny children their constitutional right to a “sound bagic education”, As ptended, these
statules are chiimed to prevent school administrators in New York from dismissing teachersTor poor
performarice, therchy forcing the retenilion of ineffective teachers 1o the deiriment of their students.
Among olher impediments, these statutes are claimed o afford New York tenchers “super”™ due
process rights before they may be terminated for unsatisfactory performance by requiring. an
inordinate number of procedural steps before any action can be taken. Among the barvieys ¢ited are
the lengthy investigation periods, protracied hearings. and antiquated grievaince procedures and
appeals, all of whith are claimed to be cosily and timg-consuming. with no guaranty thal an
underperforming teacher will actually be dismissed. As o result, dismiisssl procecdingsare dlleged
1o be rure when based on unsatisfactory performance alone, with scant chance af success. According

to plaintitfs, the cumbersome nature of dismissal proceedings operates as i strong disinicentive for

? Also worthy of note in this regard is plaintiffs’ allegation that most of 1hi teachers
unable to satisfactorily complete probation are asked to extend their probation term.
7
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MYMOENA DAVIDS, et al. v. THE STATE OF NEW YORK. ¢l al

administrators altempting to abtain the di‘smissal ol ineiTective tenchers, the resuli of which is thit
their retention is vinually assumed.

Pertinent to this cause of action, plaintitls rely upon the results of s survey indicating that
48% of districts which had considered bringing disciplinary charges ut least once, declined 1o do so.
In addition, it was reported that between 2004 and 2008, each disciplinary proceeding took an
average of 502 days 1o complete, and between 1995 and 2006, dismissal proceedings based on
allegations of incompetence fook an average of 830 days to-camplete, ut a cost of $313,000 per
teacher. It is further alleged that more often than not these proceedings allow the ineffective
reachers to return to the classreom, which deprives students of their constitutional right toa “sound
basi¢ education™.

Finally, plaintifTs ullege that the so-called “LIFO™ statutes (Education Law $§2585, 2510,
2588 and 3013} violate the Education Article of the New York State Congtitution in that they heve
fuiled, and will continue 10 fail 1o provide children throughout the State with a “sound basic
education”. In particular, plainffs maintain that the foregoing sections of the Education Laws
create a senjority-based layoff system which operates without regard fo a teacher’s performance,
effectiveness or quality, and probibits administratoes lfom taking teather quality into account when
implementing fayoffs and budget euts. [n combinasion, these statutes are alleged 10 permit
ineflective teachers with gremer seniarity 1o be retained withoui eny consideration of the needs of
the students, who are collectively disedvantaged. 1t is also claimed that the LIFO starutes hinder the
secruitment and retention of new teachers, a failure which was cited by the Court of Appeals (albuit
on other grounds) as having a negative impact on the constitutionnt imperative (Campaign for Fiscal

Eguity, Inc. v. State of New York, 100 NY2d at 949-911).
8
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In moving to dismiss the compluims, defendants and intervenor-delendants (hereinafier
collectively reterred to as the “movants™) singly and jointly, seek dismissal of the complaints o the
grounds (1) that the courts are not the propes forum in which to bring these claims, i.e., that they are
nonjusticiable: (27 that the stated grievances should be brought belbre the state fegislature; and [3)
that the courts are not permitted 1o substitute their judgment for thai of u legistative body as to the
wisdom and expediency of legislation (see e g. Maiter of Retired Pub Empl Assog, Ing, v. Cuomo,
- Misc3d ~, 2012 NY Slip Op 32979 [U][Sup €t Albany Co]). In briel it is argued that teacher
tenure and the other statutes represent n “fegislative expression of a firm public policy detcrmination
that the interest of the public in the education of our youth can best be served by [the present] sysiem
[which is] designed to foster academic frecdom in our schools and o protect competent wachers
from the ahuses they might be subjected 10 if they cotld be dismissed al the: whitn of their
supervisors™ (Ricea v Board of Edy. 47 NY2d 385, 191). Thas, it is claimed that the policy
decisions made by the Legislature are beyond the scope of the Judicial Branch of government.

It is Further claimed that if tiese statutes violated the Education Article of the Constitution,
the Legistature would have: redressed (he issue long ago. To the contrary, lenuse laws have bees
expanded throughout the years. and have been amended on several otcasions in order (o [mpose new
vomprehensive standards for measuring a teacher's performunce. by, e.g. measuring siudent
achievement, while filfilling the principal purpose of these slatutes, Le.. lo protet tenursd leachers
from official and bureaucratic caprice. I bricl, it is movants’ position il “lobbyingby livgation™
for changes in educationn} policy represents an incursion on the proviace of the Legislative and:
Executive branches of the government, and is an improper vehicle through which to obtain changes

in education policy. Accordingly, while conveding thai there may be some room for Judicial
g9
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MYMOENA DAVIDS, vt al. v. THE STATE OF NEW YORK, st al,

encroachment, educitional policy Is said 10 rest with the Legislature,

Movants also argue that the complaints fail w state o cause of setion.  In this regard, s

claimed that in order to state o valid cause of action under Article X1, a phintifl must allege two

of # ¢laim under the Education Article is said to be the failure of the sinte 1o “providé for the

maintenance and support” of the public schoal system (Paynier v, Stawe of New York, 100 NY2d

434, 439 {internal quetation marks omitted |;

v. State of New York. 42 AD3d 648, 652). Here, it is claimed that the respective compiuints an

devoid of my facts wending ta show that the failure 10 offer a “sound basle education” is causally
comnected to the State, rather than, as claimed. administerad locally.

The movants also urpue that the Stute’s responsibility under the Education Article is to
provide minimally ndequate funding. resources, and educational supports fo make basic learning
possible, ie, the requisite funding and resources to muake possible “n sound basic educhition
consist[ing] of the basic lilenwy, calculating and verbal skills necessary to eaable ¢hildren to
eveniually function productively as civic participants capable. of voting and serving on a jury”

., 100 NY2d at 439-440), On this analysis, it is alleged 1o be the

ultimate responsibility of the local schoo! districts w regulate their curriculae in order 0 effect

compliance with the Education Article while respecting “constitutiona principle that districts make

the basic decigion on ... operating their own schools™ (N
New York, 4 NY3d st 182). Thus. It is the local districts rathes than the State which is responsible

for recruiting, hiring, disciplining and otherwise managing its teachers. For example, the APBR,
10
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implemented to measure he effectiveness of tenchers and principals, reserves 30% of the evalustion
criteria for negotiation hetween the local school district and its relevant adminisirator and uniomns.
Movanis argue that thiese determinations do not canstitute state action.

In addition, movants angue that both complaints fail to siawe a cause of action because they
are riddled with vague and canclusory ullegations regarding theii cloim that the tentre and other baws
combsine to violaie the Education Article, basing thelr causes of action on {1) alleged “speciotis
statistics” regarding the number of 1eachers recelving tenure, () the alleged cost ol lerminating.
ieachers for inefléctiveness. (1) inconclusive surveys of school administrators on the reasons why
charges often are not pursued, and (4) a showing that the challenped statutes resuilt in a denial of 4
wsound basic education™. According 1o the movants. none of these allegations are sulficient to
establish the unconstitufionality of the subject statnes, fe., that there exists no rations] and
compelling buses for the challengéd probationary, tenure and seniorily staiutes.

Also said 10 be problematic are plaintiffs’ conclusory statements thit students in New York
are somehow feceiving an inndequaie education due to the retention ol'ineffective educators because
of the challenged statutes. Moreover, while plaintiffs argue that public cducation is plagued by an
indeterminate nuntber of “ineffective weachers”, they fail to idemify any such teachers; the actunl
percentape of ineffective educniors: or the relationship helween the presence of these allegedly
ineffective reachers and the Cailure to provide school ehildeen with a minimally adeguate education.
Atcordingly. movants claim that merely because some of the 250,000 tenchiers Ticensed fo teach in
New York may be ineffective, is not a viahle basig for eliminating these basic safeguards for the
remaining teachers. In brief, movants maintain that aside from vague references to ingffective

teachers and "cherry-picked” statistics without wider significance, the plaintif¥s have done liitle 10
1




Office of the Richmend County Clerk - Page 12 of 17 3/24/2015 9:03:03 aM

MYMOENA DAVIDS, etal. v, THE S1 ATEOF NEW YORK, et al.
demonstrate that the alleged problem is one af constitutional dimension,

Movanis also argte that the action should be dismissed for the [ailure 1o join necessary parties
as required by CP1.R 1001 and 1003. In this regard, it is claimed that since the reliel which plaini{Ts
seck would affect al) school districs scross the state, this Court should either erder the joinder of
every school district staewide, or dismiss the action. In addition, the movants argue thai plaintifis

have failed io allege injury-in-lact, and that the claims which they do make are either nat ripe or fail

to plead any imminent or specilic harm. More importantly. the complaints tail 10 fake intd goeount

the recent amendments 1o these slatutes, which are claimed to render all of their cldims mot {zee

generally Hussein v, State of New York, 81 AD3d 132). In the alternative, it is alleged that the
subject statuies are meand, inder afire. o protect school district employces rom arbitrary tefmination

rather than the gengral public or its students (buf see Chiara v, Town of New Castle, — AD3d ~. 2013

NY Slip Op 00326, *21-22 [2d Depi])

Findly, defendamts the STATE of NEW YORK, the BOARD OF REGENTS OF THE
UNIVERSITY OF THIE STATE OF NEW YORK. MERR YL, L TISCH, in her official cupacity a8
Chancellor of the Board of Regents o the University of the State of New York; and JOMN B, KING,
in his officiul cnpacity us the Commissivner of Bducation of the State of New York and President of
thie Unjversity of the State of New York, argue that complaints 2 against them should be dismissed
singe they were not involved in the cnaclment of the challenged stnutes and cannot grant the telief
requesied by plaintifl.

The motions 1o dismiss are granted to the extent that the causes of action against MERRYL.

H. T1SCH nod JOHN B. KING, in their official capacities as Chancellor and Commissioner are

12
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MYMOE 1E OF NEW YORK, etal.

severed und dismissed, the bilance of the motions are denied.’

The law is well settled that when reviewing n matian lo disimiss pursusnt 1o CPLR 321 1{(a)}7)

for faiture to state 4 cause of action, a court “must accept as trug the tacts as alleged in the complaini

fuvorable inference and | without expressing any opinion as 0 whether the ifuth of the allegations ¢an
be established a1 trial], determine vnly whether the facts as alleged 1l within any cognizable legat
. 96 NY2d 409, 414; «2¢ Sanders v. Winghip. 57

theary™
NY2d 391, 304). Accordingly, “the sole criterion is whether the pleading states a cause of action,
and if fromn its four comners factual allegations {ean be) discerned which laken together manifest any
cause of action cognizable at luw the metion ... will fail” (Guggenheimer v, Ginzburg, 43 WY2d 268,
275), However, where evidentiary materiol is considered on the motion, “the criterion (becomes)
whether the proponent of the pleading has a cause of action, not whether ke Jor she] has siated one,
and, unless it has been shown that & mameriol fact as claimed by the pleader to be one i nota fuct &1
al and, unless it can be suid that rio signiticant dispute exists regarding it”, the motion must be denied
(id . Here, it is the opinion of this Court that the complaints are suiiciently :pleaded to avoid
dismissal.

The core of plaintiiYs’ argument ut bar is that school children in New York Stauzare being
denied the apportunity for a “sound hasic education”™ as 4 result of teacher tenure, disciplinie and

seniority laws (ser Education Laws §§2573, 3012, 1103(3), 3014, 3012, 3020, 2510, 2585, 2588,

* Claims against municipal oflicials in their alticisl capacities are really claims against
the municipality and are therefore, redundant when the municipality is also named 18 a defendant
{see Frank v, State of NY O ol Mental Retardation & Dev, Disubilities, 86 AD3d 183, 188).

13
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MYMOENA DAVIDS, ¢tal, v, THE STATE OF NEW YORK. ¢t al,

3013). While the papers subminted on the nsorions to dismiss undoubtedly explain that the primary
purpose of these statules is 1o provide employment security, protect teachers [rom arbitrary dismissal,
and anract and keep younger teachors, when atforded a liberal construction, the facts dlleged i the
respective complaints are sufficiem to st o cause of action for a judgment declaring thet the
challenged sections of the Education Law operute to deprive students of 8 “sound basic edudation”
in violation ol Article XJ of the New York State Constitotion, i e, thal the subjeet (enure laws permit
inéffective teachers 10 remain in the classroom; that such ineffective teachers continue to teach in
New York due 10 stawstory impediments to their discharge; and that the problem is exacerbated by,
the statutorily-cstablished *LIFO™ system dismissing teachers in response to mandated lay-offis aind
budgetary shorfulls. In opposition. none of the defendants or inlervenor-defendants have
demonstrated that any of (he materiol facts alleged in the complaints are untrue.

It is undisputed that the Education Aricle requires “[t]he legislature [to] provide for the
maintenance and suppon of a system of free common schools, swhercin all the children of this stale
may be educated.” (NY Const, Ant. X1, §1). Moreover. this Attitle has been held to guarantoe:al]
studens within the state 3 “sound basic education™, which is recognized by all to be the key (o o
promising fulure, preparing children 10 readize their potential, become productive citizens, end
contribute to society. In this regard, it is the state’s responsibility & provide minimally adequate
funding, resources, and educational supports ta mike basic feaming possible, i.¢.,” the basic literacy,
calculating and verbal skills necessary to enabie children to éventually Tanction productively as civie
participants capable of voting and seeving on a jury™ (Paynter v, State of New York, 100 NY2d at
440}, which has been judicinlly recognized 1o entithe children 10 “minimally adequate teaching of

reasonubly up-lo-date busic curricula ... by sufficient personnel adequately trained 1o teach those
L4
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subject areas™ (Campoign for Fiseal Equity. lng. v, Siate of NewYork, 86 NY2d a1 317). Further, it

has been held that the state nrav be called to account when it fails in its obligation 10 meet minimum

constitutional standards of educational quality (see New York €

York. 4 NY3d at 178), which is capable of measurement, us alleged, by, inter alid, sub-giandard test
tesulls and falling graduation rates {id.) that plaintiffs have aribuled to the impaei of certain
legislation,

More to the poini, accepting as true plaintifls' aflegations of serious deficiencies in weacher
guality: its negative impact on the performance of students; the role played by subject statutes in
enabling ineftective teachers Lo be granted tenure and in allowing them to continue teaching despite
ineffective ritings and poar job performance; a legislatively preseribed. rating system that is
inadequaie ta identify the truly inetfective toachers: the direet ¢fTect that these deficiencics have on
o student's right 1o receive a “swund basic education”: plus the statistical studies and surveys cited in
support thereof are sufficient to make out a prima facie case of congtitutional dimension connegting
the retention of ineffective teschers to the Jow perforntance levels exhibited by New Yerk students,
¢.g.. a lack of proficiency in math and english (see Campaign for Fisenl Fauity, Inc. v, State of New
York, 100 NY2d a1 910). Oncs it is determined that plaintilTs may be enziled to relief under sny
reasonable view of the facts stated, the court’s inquiry is complete and the complaint must be deciared

legally sufFicient (see Campaipn for Fiseal Eauity, loc, v Stalg of New York. 86 NY2d ai 318),

The Count also finds the matter before it to be justiciable since a declaratory judgment action
is well suited to, e.g.. interpret and salegusrd constitutional rights and revisw the acts of the other
branches of government, not for the purpose of making policy decisions, but (o preserve the

constitntional fights of its citizenry {see
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NY2d w 911),

Wilh regard 1o the issue of standing, in the opinion of this Court, the individually-named
pluintifis clearly have standing to assent their claims as students atending varfous public schools
within the Staie of New York who hive been or are being injured by the deprivation of their
constitutional right 10 receive a *sound basic education”, which injury, it is claimed will continue into
the fuilure o long as the subject statufes continue 1o ppersie in the manner siated. Further detuily
reparding the individual plaini(Ts purporied injuries ¢en certainty be ascertained during discovery.
Maoreover, since these children are the infended beneficiaries of the Edusation Article, in the opinion
of this Coutt, they are clearly within the 2one of protected interest.

Only recently have the couns recognized the right of plaintiffs to seek redress and siot have
the courthouse deors closed at the very inception of an action whete the pleading mects the minitnal

iy, lne. v, State of New York, 86 NY2d at

standard to avoid dismissal (see C
318). This Cour is in complete agreement with this sentiment and will not close the coyrthouse door
to parents and children with viable constitutional claims (yee LJugsein v, State of New York, 19 NY3d
299), Maniftsily. movants® sitempted challenge to the merits of plaintiffs® lawsult, including any
constitutional challenges 1o the sectivas of the Education Lasv that are the subject of this lawsuit, is
u matter for pnother day, following 4 Turther development of the record.

The balance of the srguments tendered in support of dismissal, inctuding the joinder of other
parties, have héen considered and rejected.

Accordingly. it is

ORDERED 1iat the motion (No. 3598 - 012} of defendant-intervenors MERRYL H. TISCH,

in her official capacity as Chancellor of the Board of Regents of the Universily of the State of New
16




office of the Richmond County Clerk - Page 17 of 17 3/24/2015 9:03:03 AM

MYMOENA DAVIDS, et al. v, THE STATE OF NEW YORK, etal.
York, and JOHN B. KING, in his oflicial capaciry as the Commissioner of Fducation of the Stae of

New York and President of the University of the State of New York §s graned; and it is further
ORDERED that the causes of acrion against said individuals are hereby severed and
disimissed; and it is further
ORDERED that the balance of the motions are denied; and it is further
ORDERED that the clerk shall ener judgment accordingly.

ENTER,

Dated: M4£'/?‘ 20{(

GRANTED
MAR 17 205

STEPHEN J. FIALA




SUPREME COURT FOR THE STATE OF NEW YORK
COUNTY OF RICHMOND

MYMOENA DAVIDS, by her parent and natural guardian
MIAMONA DAVIDS, et.al., and JOHN KEONI WRIGHT,

el. al,
Plaintiffs,
-against-
THE STATE OF NEW YORK, et. al., NOTICE OF APPEAL
Defendants,
-and-
MICHAEL MULGREW, as President of the UNITED HON. PHILIP G. MINARDO
FEDERATION OF TEACHERS, Local 2, American DCM PART 6
Federation of Teachers, AFL-CIO, SETH COHEN,
DANIEL DELEHANTY, ASHIL SKURA DREHER, Index No. 101105/14

KATHLEEN FERGUSON, ISRAEL MARTINEZ,
RICHARD OGNIBEBE, JR., LONNETTE R. TUCK,
and KAREN E. MAGEE, Individually and as President
of the New York State United Teachers; PHILLIP A.
CAMMARATA, MARK MAMBRETTI, and THE
NEW YORK CITY DEPARTMENT OF EDUCATION,

Intervenor-Defendants.

PLEASE TAKE NOTICE that the Intervenor-Defendants PHILIP A. CAMMARATA
and MARK MAMBRETTT, hereby appeal to the Appellate Division, Second Department of the
Supreme Court of the State of New York, from the Decision and Order of the Court dated
October 22, 2015 which denied the Intervenor-Defendants’ Motion to Renew their Motion to
Dismiss, and entered by the Clerk of the Court on October 28, 2015, and Notice of Entry being
served on November 4, 2015. This appeal is taken from the each and every part of the Decision
and Order, as well as the whole thereto. A copy of the Decision and Order with Notice of Entry

is annexed hereto.



Dated: Latham, New York

TO:

November 20, 2015 Respectfully Submitted,

J /}1}%}6 L. Carlson, Counsel
7 SZHOOLADMINISTRATORS ASSOCIATION
FNEW YORK STATE
Attorneys for Intervenor-Defendants Cammarata
And Mambretti
8 Airport Park Blvd.
Latham, New York 12110

(518) 782-0600

Jonathan W. Tribiano, PLLC
1811 Victory Boulevard

Staten Island, New York 10314
Counsel for Davids Plaintiffs

Kirkland & Ellis, LLP

Danielle R. Sassoon, Esq., of Counsel
Jay Lefkowitz, Esq., of Counsel
Devora W. Allon, Esq., of Counsel
601 Lexington Avenue

New York, New York 10022

Counsel for Wright Plaintiffs

Eric T. Schneiderman, Esq.

Attorney General of the State of New York
Steven L. Banks, Esq.

Monica Connell, Esq.

Christine Ryan, Esq.

Asst. Attorney General

120 Broadway, 24" Floor

New York, New York 10271

Counsel for State Defendants

Zachary Carter, Esq. Corporation Counsel of the City of New York
Janice Birnbaum, Esq., Senior Counsel

Maxwell Leighton, Esq., Senior Counsel

100 Church Street

New York, New York 10007

Counsel for Intervenor-Defendants City of New York and

New York City Department of Education

2



Stroock, Stroock & Lavan LLP

Charles G. Moerdler, Esq.

Alan M. Klinger, Esq.

180 Maiden Lane

New York, New York 10038

Counsel for Intervenor-Defendant Michael Mulgrew, as President
Of the United Federation of Teachers

Adam Ross, Esq.

United Federation of Teachers

52 Broadway, 14™ Floor

New York, New York 10004

Counsel for Intervenor-Defendant Michael Mulgrew, as President
Of the United Federation of Teachers

Richard Casagrande, Esq.

General Counsel

New York State United Teachers

800 Troy Schenectady Road

Latham, New York 12110

Counsel for the NYSUT Intervenors-Defendants
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND

........ . e e X

MYMEONA DAVIDS, by her parent and natural guardian,
MIAMONA DAVIDS, ERIC DAVIDS, by his parent and
natural guardian MIAMONA DAVIDS, ALEXIS PERALTA, by
her parent and natural guardian, STACY PERALTA, by her
parent and natural guardian, ANGELA PERALTA, LENORA
PERALTA, by her parent and natural guardian ANGELA
PERALTA, ANDREW HENSON, by his parent and natural
guardian CHRISTINE HENSON, ADRIAN COLSON, by his
parent and natural guardian JACQUELINE COLSON, DARIUS
COLSON, by his parent and natural guardian, JACQUELINE
COLSON, SAMANTHA PIROZZOLO, by her parent and
natural  guardian SAM  PIROZZOLO, FRANKLIN
PIROZZOLO, by her parent and natural guardian SAM
PIROZZOLO, 1ZAIYAH EWERS, by his parent and natural
guardian KENDRA OKE,
Plaintiffs,
- against -

THE STATE OF NEW YORK, THE NEW YORK STATE
BOARD OF REGENTS, THE NEW YORK STATE
EDUCATION DEPARTMENT, THE CITY OF NEW YORK,
THE NEW YORK CITY DEPARTMENT OF EDUCATION,
JOHN AND JANE DOES 1-100, XYZ ENTITIES 1-100,
Defendants,
-and-

MICHAEL MULGREW, as President of the UNITED
FEDERATION OF TEACHERS, Local 2, American Federation

of Teachers, AFL-CIO,
Intervenor-Defendant,

-and-

SETH COHEN, DANIEL. DELEHANTY, ASHLI SKURA
DREHER, KATHLEEN FERGUSON, ISRAEL MARTINEZ,
RICHARD OGNIBENE, JR., LONNETTE R. TUCK, and
KAREN E. MAGEE, Individuaily and as President of the New

York State United Teachers,
Intervenors-Defendants,

-and-

PHILIP A. CAMMARATA and MARK MAMBRETTI,
Intervenors-Defendants.

Consolidated Index No. 101105/14
(DCM Part 6)
(Minardo, J.S.C.)

NOTICE OF ENTRY



- et X
JOHN KEONI WRIGHT; GINET BORRERO; TAUANA
GOINS; NINA DOSTER; CARLA WILLIAMS; MONA
PRADIA; ANGELES BARRAGAN;

Plaintiffs,
- against —

THE STATE OF NEW YORK; THE BOARD OF REGENTS
OF THE UNIVERSITY OF THE STATE OF NEW YORK;
MERRYL H. TISCH, in her official capacity as Chancellor of
the Board of Regents of the University of the State of New
York; JOHN B. KING, in his official capacity as the
Commissioner of Education of the State of New York and
President of the University of the State of New York;

Defendants

-and-
SETH COHEN, DANIEL DELEHANTY, ASHLI SKURA
DREHER, KATHLEEN FERGUSON, ISRAEL MARTINEZ,
RICHARD OGNIBENE, JR., LONNETTE R. TUCK, and

KAREN E. MAGEE, Individually and as President of the New
York State United Teachers,

Intervenors-Defendants,
-and-
PHILIP A. CAMMARATA and MARK MAMBRETTI,
Intervenors-Defendants,
-and-
NEW YORK CITY DEPARTMENT OF EDUCATION,
Intervenor-Defendant,
—and-
MICHAEL MULGREW, as President of the UNITED

FEDERATION OF TEACHERS, Local 2, American Federation
of Teachers, AFL-CIO,

Intervenor-Defendant.

................................... == X




PLEASE TAKE NOTICE, that the attached is a true and accurate copy of the Decision
and Order of the Supreme Court, Richmond County (Honorable Philip J. Minardo, J.5.C.), dated
October 22, 2015 and duly filed and entered in the Office of the Clerk of Richmond County on
QOctober 28, 2015.

November 4, 2015

STRQOCK & STROOCK & UAVAN LLP

A

Charles’G. Moerdler

Alan M. Klinger

180 Maiden Lane

New York, New York 10038
(212) 806-5400

-and-

Adam S. Ross, Esq.

United Federation of Teachers
52 Broadway

New York, NY 10004

Co-Counsel for Intervenor-Defendant UFT



TO:

JONATHAN W. TRIBIANO, ESQ.
1811 Victory Boulevard

Staten Island, New York 10314
Counsel for Davids Plaintiffs
jwiribiano@jwtesq.com

JAY P. LEFKOWITZ, ESQ.
Kirkland & Ellis LLP

601 Lexington Avenue

New York, New York 10022
Counsel for Wright Plaintiffs
lefkowitz@kirkland.com

STEVEN L. BANKS, ESQ.

Assistant Attorney General of the State of New York

120 Broadway, 24" Floor

New York, New York 10271

Counsel for Defendants State of New York and New York State Education Department
and New York State Board of Regents

steven.banks@ag.ny.gov

JANICE BIRNBAUM, ESQ.

Corporation Counsel of the City of New York

100 Church Street

New York, New York 10007

Counsel for Defendants City of New York and New York City Department of Education

jbimbau@law.nyc.gov

RICHARD E. CASSAGRANDE, ESQ.

800 Troy-Schenectady Road

Latham, New York 12110-2455

Counsel for Proposed Intervenor-Defendants New York State United Teachers
rcasagra@nysutmail.org

ARTHUR P. SCHEUERMANN, ESQ.

Office of General Counsel

School Administrators Association of New York State

8 Airport Park Boulevard

Latham, New York 12110

Counsel for Defendant School Administrators Association of New York State
ascheuermann@saanys.org
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND

MYMOENA DAVIDS, by her pareni ond natusa} guardian
MIAMONA DAVIRS, ez al, and JOIN KEON WRIGHT,
el al

PlaintiiYs,
-against-
THE STATE OF NEW YORK, e1 4.,
Dutendanits,

-and-

MICHAEL MULGREW, as President of the UNITED
FEDERATION OF TEACHERS, Local 2, American
Federation of [eachers, AFL-CIQ, SI7TH COHEN,
DANIEL DELEHANTY, ASHL SKURA DREMIER,
KATHLEEN FERGUSON, ISRAEL MARTINEZ,
RICHARD OONIBENE, JR., LONNETTE R. TUCK,
and KAREN E. MAGEL, Individually and as Presidons
of the New York Sute Uniited Teachers; PHILIP A,
CAMMARATA, MARK MAMBRIEETT), and THE
NEW YORK CITY DEPARTMENT OF EDUCATION,

intervenor-Delendants,
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DEM PART 6

HON. PHILIP G. MINARDQ

DECISION & ORDER
Index No. (01105714

Motion Nos." 1996 - (313
2012 - 014
2110-013
2141 - 016
2186-017

"Ihese motions huve been consolidated for purpases of disposition.
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The following papers nurmbered 1 ¥ 12 were fully submitied on the 25™ day of

August, 2015
Papers
Numbered

Notice of Motion 1o Dismiss and/or Renew by Intervenors-Defendants MICHAEL
MULGREW, as President of the UNITED FEDERATION QF TEACHERS,
Local 2, American Federation of Teachers, AFL-CIO,
with Exhibitg and Memorandum of Law,
(dated May 27, 2015) _ l

Notice of Motion 1o Dismiss and/or Rencw by Defendams THE CITY OF NEW YORK
and THE NEW YORK CITY DEPARTMENT OF EDUCATION,
wiih Exhibitg and Mensorandym of Law,
{dated Muy 27, 2015) 2

Notice of Motion to Dismiss and/or Renew by Defendants STATE OF NEW YORK,
et al, with Affirmation snd Supplemental Af finmation of Assislant Attorney General
Steven L.Banks,
with Exhibits and Memornndum of Law,
{dated May 27, 2015) | 3

Notice of Motion to Dismiss and/or Renew by Intervenors-Defendants SETH COHEN.e¢ ai.,
with Exhibits and Memorandum of Law,
(dated May 20, 2014) - 4

Notice of Motion to Dismiss and/or Renew by Intervenors-Defendunts PHILIP
CAMMARATA and MARK MAMBRETT!
with Exhibits and Memorandum of Law,
(dated MAY 20,2008y __ . . - S

Affirmation in Opposition by Plaintiffs JOUN KEONU WRIGHT, & al., to Defendams
and Intervépors-Defendants' Motions 1o Dismiss and/or Renew,
with Exhibits and Memoranduin of Law
{dated June 26, 2015) 0

Affirmation in Opposition of Plaintiffs MYOMENA DAVIDS, e/ al.. w Defendants and
Intervenors-Delendants® Motion 10 Disimiss snd/or Renew,
with Exbibits and Mémorandum of Laty,
(dated December 5, 2014) 1
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Reply Memorandum of Law by Intervengrs-Defendants MICHAEL MULGREW, a5 President
Of the UNITED FEDERATION OF TEACHERS, Lacal 2, American Federation f
Teachers, AFL-CIO,

(dated July 7, 2015) [ 8

Reply Aflirmation by Defendants THE CITY OF NEW YORK. and THE NEW
YORK CITY DEPARTMENT QF EDUCATION,

(dated July 7, 20135) 9
Reply Aflinmation by Intervenors-Defendans FHILIP CAMMARATA and MARK

MAMBRETTI,

(dated July 1, 2013) 10
Reply Membrandum of Law by ntervenrs-Dediendants SETH COMEN. &f al.,

(dated July 7, 2015 ___ . 11
Reply Memorandum of Law by Defendants STATE OF NEW YORK, . et af.

(dated July 7. 2015) s oo L}

Upon the foregoing papers, the motions by delendants and mtervenar-defendants for, lner
alla, dismissal of the complaints and/or leave 10 renew heir prior motions for like relief ure decided
as Tollows.

“The parties’ familiarity with the ficts is presumed from their participation in this Jitigation
and the exhaustive Decision and Order of'this Caurt emered on March 20, 2015,

131 this action for & judgment de¢laring, singly and in combination, various seetions of the
Eduention Law s violative of Art. XL §1 of e New York Siate Canstitation® (thercinafisr the
Educdtion Article), this Court previously denied defendiants” and intervenor-defendants” several

motions fo dismiss the complaints on various grounds which the Court found W be without merit

! T the exten refevant, this anticle puarintees (o 2l of the students within the State of
New York o “sound basic education”.
3
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Defendants and imervenor=defendants subseguc.'u;:ly- appealed that determinaiion w the
Appellsie Division, Second Department, whiere if lias yet be 1o calendared for oral argument. Ator
ahaut the same time, the State Legistature undertook io amend certnin sections of the Fducation Luw
challenged by plaintifs, which prompied defendants and, intervenor-defendan(s to file & second
round of mations 1o dismiss an the ground that this action of the Legislature rendered the complaints
moot snd/or nonjusticinble, In the ahternative, defendantsand intervenor-defenduns moved for lenve
1o renere their prior motions based on “new facts not vfTered on the prior molions™ or " change in
the law’™ (CPLR 2221{e)[2]). both of which plaintiffs strenuously opposed. Oral argument was held
an August 25, 2015, 1t which time decision was reserved.

Except 10 the extent hereinafler provided, the motions are denied.

In principal part, movaas asser the same grounds for dismissal rej scted by the Caurt [n its
prior determination. To this extent, the present motions to dismiss are essentially motions ﬁsr.leaye;
Yo reargue and, as such, are iniproperly "based on matters af fact not offered on the prior motion(s)”
(CPLR 2221[d)(2]), ¢.&., the aforementioned legistative amendments. Accordingly, these motions
are denjed, Nejther is the Court persinded that the above amendments operated Lo rendes the prior

motions nonjusticiable of ot or (o deprive this Court of subject mutier jurisdiction {see CPLR

321 1(6){2); Motier.of Newton.y, Town ol Middletown, 31 AD3d 1004, 1003-1006),

Moreaver, while the introduction of “new Tacts” or “a change in the {ow™ may serve ns"th.é
busix (or o rendwal motion under CPLR 2221(2)(2), the motion will neveriheless be denied where,
as here, neither of the foregoing “would change the prior detcrmination™ of the court (#4), In this
case, the legistature's marginal changes affecting, e.g., the term of probation and/or the disciplinary

proceedings spplieable to tenchers, are insufficient to achieve the required result.
4



0ffice of ths Richmond County Clerx ~ Paga 5 of 5 11/2/2015 1:45:23 PN

MYMOENA DAYIDS, etol v DL STATE OF NEW YORK, ¢l ol

Nonetheless, given the extensive nature of discovery likely lo he required ip this case, it is

only proper that all further provecdings in this matier should be staved pending the detcrmination

of the Appellaie Division,

Accordingly, it is

Dawd: A/ 35 X0
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF RICHMOND

MYMOENA DAVIDS, by her parent and natural Index No.  101105/2014

guardian Miamona Davids, et al., and John Keoni
Wright ef al., Justice: ~ Hon. Justice Marin

Plaintiffs, NOTICE OF ENTRY

- against -
THE STATE OF NEW YORK, et al.,

Defendants,
- and -
MICHAEL MULGREW, as President of the
UNITED FEDERATION OF TEACHERS, local 2,
American Federation of Teachers, AFL-CIO, et al.

Intervenor- Defendants

PLEASE TAKE NOTICE that the annexed order is a true and correct copy of an order duly
entered in the above entitled action and filed in the office of the Clerk of the Supreme Court,

Appellate Division, Second Department, on March 28, 2018.

Dated: New York, New York
March 29, 2018 /%\ %&_\

Devora W. Allon

Jay P. Lefkowitz

Devora W. Allon
KIRKLAND & ELLIS LLP
601 Lexington Avenue

New York, New York 10022
Telephone: (212) 446-4800
Facsimile: (212) 446-4900

Attorneys for Plaintiffs
John Keoni Wright, et.al.



TO:

Eric T. Schneiderman

Attorney General of the State of New York
Counsel for State Defendants

120 Broadway, 24th floor

New York, NY 10271

Zachary W, Carter

Corporation Counsel for the City of New York
Counsel for the New York City
Defendants/Intervenor-Defendant

100 Church Street, Room 2-195

New York, NY 10007

‘Charles G. Moerdler, Esq.

Stroock & Stroock & Lavan LLP
Counsel for Intervenor-Defendant United
Federation of Teachers

180 Maiden Lane

New York, NY 10038

Richard E. Casagrande, Esq.

Counsel for NYSUT Intervenors-Defendants
800 Troy-Schenectady Road

Latham, NY 12110

Arthur P. Scheuermann, Esq.
Counsel for the Intervenors-Defendants
Cammarata and Mambretti

8 Airport Park Boulevard

Latham, NY 12110

Jonathan W. Tribiano, PLLC

Counsel for Plaintiffs in Davids v. State
1811 Victory Boulevard, Suite One
Staten Island, NY 10314




Supreme Court of the State of New York

Appellate Division: Second Judicial Department
D54896
T/hu

AD3d Argued - November 30, 2017

REINALDO E. RIVERA, J.P.
JEFFREY A. COHEN
JOSEPH J. MALTESE
ANGELA G. ITANNACCI, J1J.

2015-03922 DECISION & ORDER
2015-12041

Mymoena Davids, etc., et al., respondents, v State
of New York, et al., defendants-appellants, et al.,
defendants; Michacl Mulgrew, etc., et al.,
intervenors-defendants-appellants.

(Index No. 101105/14)

Eric T. Schneiderman, Attorney General, New York, NY (Steven C. Wu, Andrew
W. Amend, and Philip V. Tisne of counsel), for defendants-appellants State of
New York, Board of Regents of the University of the State of New York, and New
York State Department of Education.

Zachary W. Carter, Corporation Counsel, New York, NY (Richard Dearing, Devin
Slack, and Benjamin Welikson of counsel), for defendants-appellants City of New
York and New York City Department of Education.

Stroock & Stroock & Lavan LLP, New York, NY (Charles G. Moerdler, Alan M.
Klinger, Beth A. Norton, David J. Kahne, and Adam S. Ross, of counsel), for
intervenor-defendant-appellant Michael Mulgrew.

Richard E. Casagrande, Latham, NY (Jennifer N. Coffey, Wendy M. Star, Keith J.
Gross, Jacquelyn Hadam, and Christopher Lewis of counsel), for intervenors-
defendants-appellants Seth Cohen, Daniel Delehanty, Ashli Skura Dreher,
Kathleen Ferguson, Israel Martinez, Richard Ognibene, Jr., Lonnette R. Tuck, and
Karen E. Magee.

Arthur P. Scheuermann, General Counsel, School Administrators Association of
New York State, Latham, NY (Jennifer L. Carlson of counsel), for intervenors-
defendants-appellants Philip A. Cammarata and Mark Mambretti.
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Jonathan W. Tribiano, PLLC, Staten Island, NY, for respondents Mymoena
Davids, Eric Davids, Alexis Peralta, Stacy Peralta, Lenora Peralta, Andrew
Henson, Adrian Colson, Darius Colson, Samantha Pirozzolo, Franklin Pirozzolo,
and Izaiyah Ewers.

Kirkland & Ellis LLP, New York, NY (Jay P. Lefkowitz and Devora W. Allon of
counsel), for respondents John Keoni Wright, Ginet Borrero, Tauana Goins, Nina
Doster, Carla Williams, Mona Pradia, and Angeles Barragan.

Wendy Lecker, Albany, NY, for amicus curiae Alliance for Quality Education.

In a consolidated action for declaratory relief, the defendants State of New York,
Board of Regents of the University of the State of New York, and New York State Department of
Education, the defendants City of New York and New York City Department of Education, the
intervenor-defendant Michael Mulgrew, the intervenor-defendants Seth Cohen, Daniel
Delehanty, Ashli Skura Dreher, Kathleen Ferguson, Israel Martinez, Richard Ognibene, Jr.,
Lonnette R. Tuck, and Karen E. Magee, and the intervenor-defendants Philip A. Cammarata and
Mark Mambretti separately appeal, as limited by their respective briefs, from (1) so much of an
order of the Supreme Court, Richmond County (Philip G. Minardo, 1.), dated March 12, 2015, as
denied their respective motions pursuant to CPLR 3211(a) to dismiss the complaints insofar as
asserted against each of them, and (2) so much of an order of the same court dated October 22,
20135, as, in effect, upon renewal, adhered to its prior determination.

ORDERED that the appeals from the order dated March 12, 2015, are dismissed,
as that order was superseded by the order dated October 22, 2015; and it is further,

ORDERED that the order dated October 22, 2015, is affirmed insofar as appealed
from; and it is further,

ORDERED that one bill of costs is awarded to the respondents appearing
separately and filing separate briefs.

This consolidated action challenges the constitutionality of several sections of the
Education Law relating to the tenure, discipline, evaluation, and layoff of teachers, on the ground
that those sections permit ineffective teachers to remain within New York’s public schools and
thereby deny students the “sound basic education” guaranteed by article XI, § 1 of the NY
Constitution (hereinafier the Education Atticle) (Board of Educ., Levittown Union Free School
Dist. v Nyquist, 57T NY2d 27, 48).

The first complaint in the consolidated action was filed by Mymoena Davids,
among others (hereinafter collectively the Davids plaintiffs), in Richmond County. The Davids
plaintiffs are 11 children who reside in the State of New York and attend New York City public
schools. The first complaint named as defendants, among others, the State of New York, the
Board of Regents of the University of the State of New York, and the New York State
Department of Education (hereinafter collectively the State defendants), and the City of New
York and the New York City Department of Education (hereinafter together the City defendants).

March 28, 2018 Page 1.
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The second complaint in the consolidated action was filed by John Keoni Wright, among others
(hereinafter collectively the Wright plaintiffs), in Albany County. The Wright plaintiffs are nine
parents of students who attend public schools in Albany, New York Cily, and Rochester. The
second complaint named as defendants, among others, the State of New York and the Board of
Regents of the University of the State of New York. The actions were consolidated by order of
the Supreme Court, Richmond County. Michael Mulgrew, as President of the United Fedcration
of Teachers, Local 2, American Federation of Teachers, AFL-CIO (hereinafter the UFT), Seth
Cohen, Daniel Delehanty, Ashli Skura Dreher, Kathleen Ferguson, Istac]l Martinez, Richard
Ognibene, Jr., Lonnette R. Tuck, and Karen E. Magee, individually and as President of the New
York State United Teachers (hereinafter collectively the Teacher defendants), and Philip A.
Cammarata and Mark Mambretti (hereinafter together the School Administrator defendants),
were granted leave to intervenc as defendants in the consolidated action.

The State defendants, the City defendants, the UFT, the Teacher defendants, and
the School Administrator defendants (hereinafter collectively the defendants) made separate
motions pursuant to CPLR 3211(a)(2), (3), (7), and (10) to dismiss the complaints insofar as
asserted against each of them on the grounds, inter alia, that they failed to state a cause of action,
that they presented a nonjusticiable controversy, and that the Davids plaintiffs and the Wright
plaintiffs (hereinafter together the plaintiffs) did not have standing to maintain the actions. In an
order dated March 12, 2015, the Supreme Court, among other things, denied the defendants’
respective motions. The defendants then made separate motions, inter alia, for leave to renew
their prior motions, contending that the actions had become academic since the New York State
Legislature had amended some of the statutes challenged by the plaintiffs. In an order dated
October 22, 2015, the court, in effect, granted renewal and, upon renewal, adhered to its original
determination. The defendants appeal.

“In considering the sufficiency of a pleading subject to a motion to dismiss for
failure to state a cause of action under CPLR 3211(a)(7), our well-settled task is to determine
whether, accepting as true the factual averments of the complaint, plaintiff can succeed upon any
reasonable view of the facts stated” (Aristy-Farer v State of New York, 29 NY3d 501, 509
[internal quotation marks omitted]; see Campaign for Fiscal Equity v State of New York, 86
NY2d 307, 318; People v New York City Tr. Auth., 59 NY2d 343, 348). The plaintiffs are entitled
to all favorable inferences that can be drawn from their pleadings (see Aristy-Farer v State of
New York, 29 NY3d at 509). Thus, if the court determines that the plaintiffs are entitled to relief
on any reasonable view of the facts stated, the inquiry is complete and the court must declare the
complaint legally sufficient (see id.).

“The Education Article requires the Legislature to ‘provide for the maintenance
and support of a system of free common schools, wherein all the children of this state may be
educated’” (Paynter v State of New York, 100 NY2d 434, 439, quoting NY Const, art XI, § 1).
“[S]tudents have a constitutional right to a ‘sound basic education’ (Paynter v State of New
York, 100 NY2d at 439, quoting Board of Educ., Levittown Union Free School Dist. v Nyquist, 57
NY2d at 28). “[A] sound basic education consists of ‘the basic literacy, calculating, and verbal
skills necessary to enable children to eventually function productively as civic participants
capable of voting and serving on a jury’” (Paynter v State of New York, 100 NY2d at 439-440,
quoting Campaign for Fiscal Equity v State of New York, 86 NY2d at 316). *“‘Fundamentally, an
Education Article claim requires two elements: the deprivation of a sound basic education, and
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causes attributable to the State’” (Aristy-Farer v State of New York, 29 NY3d at 517, quoting
New York Civ. Liberties Union v State of New York, 4 NY3d 175, 178-179).

Here, the Davids plaintiffs allege in their complaint that teachers are a key
determinant of the quality of education students receive and have a profound impact on students’
lifetime achievement. The Davids plaintiffs allege that students taught by ineffective teachers—
those in approximately the bottom five percent of teachers in New York—suffer lifelong
problems and fail to recover from this marked disadvantage.

The Davids plaintiffs allege that the statutory scheme which controls the dismissal
of teachers in New York and a seniority-based layoff system make it nearly impossible for school
administrators to dismiss ineffective teachers. Specifically, the Davids plaintiffs allege that the
following statutes pertaining to the dismissal of teachers deprive students of a sound basic
education: Education Law §§ 1102(3), 2509, 2573, 2590-j, 3012, 3014, and 3020-a (hereinafter
collectively the Dismissal Statutes). They further allege that Education Law § 3013(2), which
mandates that teachers with the least seniority be laid off first (i.e., “last in first out”; hereinafter
the LIFO Statute), also deprives students of a sound basic education.

The Davids plaintiffs allege that because of the Dismissal Statutes, school
administrators are compelled to either leave ineffective teachers in place or transfer them from
school to school. This statutory scheme, they allege, inevitably presents a fatal conflict with the
right to a sound basic education guaranteed by article XI, § 1 of the NY Constitution because it
forces certain New York students to be educated by ineffective teachers who fail to provide such
students with the basic tools necessary to compete in the economic marketplace and participate
in a democratic society. The Davids plaintiffs further allege that the LIFO Statute creates a
seniority-based layoff system, irrespective of a teacher’s performance, effectiveness, or quality.
They allege that the LIFO Statute, together with the other statutes at issue, ensures that a certain
number of ineffective teachers who are unable to prepare students to compete in the economic
marketplace or to participate in a democracy retain employment in the New York school system,
and substantially reduces the overall quality of the teacher workforce in New York public
schools. The Davids plaintiffs seek a declaration that the Dismissal Statutes and the LIFO
Statute, separately and together, violate the right to a sound basic education protected by the
Education Article of the NY Conslitution.

The Wright plaintiffs challenge the constitutionality of Education Law §§ 2509,
2510, 2573, 2585, 2588, 2590, 3012, 3012-c, 3020, and 3020-a (hereinafier collectively the
Challenged Statutes). They allege that the Challenged Statutes confer permanent employment,
prevent the removal of ineffective teachers from the classroom, and mandate that layoffs be
based on seniority alone, rather than effectiveness. The Wright plaintiffs allege that the
Challenged Statutes ensure that ineffective teachers who are unable to provide students with a
sound basic education are granted virtually permanent employment in the New York public
school system and near-total immunity from termination of their employment. They allege that
the Challenged Statutes impose dozens of procedural hurdles to dismiss or discipline ineffective
teachers, including investigations, hearings, improvement plans, arbitration processes, and
administrative appeals, making it prohibitively expensive, time-consuming, and effectively
impossible to dismiss an ineffective teacher who has already received tenure. The Wright
plaintiffs allege that, because of the difficulty, cost, and length of time associated with removal,
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the number of ineffective teachers who remain employed is far higher than the number of those
disciplined or terminated, and that ineffective teachers return to the classroom and students are

denied their right to a sound basic education.

The Wright plaintiffs further allege that Education Law § 2585 mandates that the
last teachers hired are the first fired when school districts conduct layoffs that reduce the teacher
workforce, irrespective of teacher effectiveness or quality. They allege that, in the absence of
that statute, school administrators conducting layoffs would consider teacher performance, a
higher number of effective teachers would be retained, and fewer children would suffer the loss
of an effective teacher. The Wright plaintiffs allege that Education Law § 2585, both alone and
in conjunction with the other Challenged Statutcs, ensures that a number of ineffective teachers
unable to provide students with a sound basic education retain employment in the New York
school system. The Wright plaintiffs seek a declaration that the Challenged Statutes violate the

NY Constitution.

We agree with the Supreme Court that the Davids plaintiffs’ allegations are
sufficient to state a cause of action for a judgment declaring that the Dismissal Statutes and the
LIFO Statute separately and together violate the right to a sound basic education protected by the
Education Article of the NY Constitution. In addition, the Wright plaintiffs’ allegations are
sufficient to state a cause of action for a judgment declaring that the Challenged Statutes violate
the NY Constitution. Accordingly, the defendants were not entitled to dismissal under CPLR

3211(a)(7).

Contrary to the defendants’ further contentions, the plaintiffs” allegations present a
justiciable controversy (see Matter of Montano v County Legisiature of County of Suffolk, 70
AD3d 203, 211). “[T]o avoid resolving questions of law merely because a case touches upon a
political issue or involves acts of the executive would ultimately ‘undermine the function of the
judiciary as a coequal branch of government’ (Matter of Boung Jae Jang v Brown, 161 AD2d
49, 55, quoting Matter of Anderson v Krupsak, 40 NY2d 397, 404). “Notwithstanding the
doctrines of justiciability and separation of powers or, perhaps more aptly, because of them, the
courts will always be available to resolve disputes concerning the scope of that authority which
is granted by the Constitution to the two other branches of the government” (Matter of Montano
v County Legislature of County of Suffolk, 70 AD3d at 211 [internal quotation marks omitted];
see Korn v Gulotta, 72 NY2d 363, 369; Saxton v Carey, 44 NY2d 545, 551).

We further agree with the Supreme Court that the plaintiffs’ claims are not
academic despite the amendments to some of the statutes they challenge. It cannot be concluded
at this stage of the proceedings that a declaration as to the validity or invalidity of those statules
would “have no practical effect on the parties” (Saratoga County Chamber of Commerce, v
Pataki, 100 NY2d 801, 811). Further, contrary to the defendants’ contentions, the plaintiffs had
standing to commence these actions, as they adequately alleged a threatened injury in fact to
their protected right of a sound basic education due to the retention and promotion of alleged
ineffective teachers (see generally Bernfeld v Kurilenko, 91 AD3d 893, 894).

The defendants’ remaining contentions are without merit.
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RIVERA, J.P,, COHEN, MALTESE and JANNACCI, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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